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elh6 RussO0-cross 
Q In cash? 
A Sure, 
Q Were you present when he tendered that cash? 
A Yes, I told you I was. 
Q How much cash did he tende;> 
A Like I told you, depending on how iany favors 
he got. If it was a big favor it was a big amount. If it | 
was a small favor, a small amoun* 
Q How do you know that that cash was for favors? 


A You know how many boxes you bought that week, 


If you bought a thousand, it's One amount, if you bought 


3,000, is another amount. 
Q How do you know that? 
A How do I know that? 
Q Yes, 
. 


Very simple: I am the one that is taking the bananas 


Out of there every day along with him. I consume €ach and 


every room with him, As soon as he finishes one room, he 


goes into the next. 


Q Can you tell us as a matter of fact that those 
payments that your brother made were not Payments for | 


obligations due to Standard Fruit? 


A w:11 you repeat that, sir? 


Q Can you tell us of your own knowledge that the 
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payments that you observed your brother making were not 


Ordinary obligations being paid in satisfaction of obligations 


to Standard Fruit? 
A I don't quite -- 
Q Can you tell us that of your own knowledge? 
A I don't quite understand the question. 
Q Can you tell us that you have knowledge that those | 
payments chat you se. describing were not to satisfy , 


legitimate as opposed to grease obligations owed by Frank 


Russo Banana Company to Standard Fruit’ 
A They we not moneys due to Standard Fruit. 
Q How do you know that? 
How do I know that? 
Q Yes. 
A Because 1 don't pay Standard Fruit by cash, you 
pay vi.andard Fruit by check. 
=) Is that a rule? 
A Is that a rule? 
Yes. 
It's not a rule; I have been in the banana business. 
years, I have always paid them with a check. 
You always have? 
Yes. 


Was that the only basis for your conclusion that 
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these payments are for grease? 

A When they are Personal, yes. When the bill is 
being paid, it's being paid in an envelope by a check and 
mailed out to the company. 


Q That is’ the way you dia it, and you are assuming 


yourbrother did bysiness the sane way? 


A Like I says, I gave him the pattern, 
Q You are assuming that he fo" ‘towed it; you don't 
know that that is the way he d’c his business, do you? 
A I am in there like four times a week, five times 
a week, so I should know. 
Q I know you shoul, but do you know or are you 
assuming? 
A Of course I know. Anything that Standard Pruit 
got paid for was by check, 
Q How do you know? 
A I know. I open up the checkbook and take 1 look. 
Q Can you tell ug that you don't know that they got 
paid for a Plain, old company obligation in Cash? 
A That they got paid in cash? 
Yes, from time to time. 
No. I tell you this: There were Certified checks 


If you call that Cash, you could misrepresent me. 


Let me ask yoi this about these quality claims 
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275 
that you were talking about, that is what they are Called, 
aren't they, quality claims? 

A Yes. 

Q Somebody gets a bad box of bananas and they 
complain to the company about it. Isn't there a procedure 
that is followed to get chat claim in writine, exactly the 
details <f£ it, an4 then that letter or form is sent into the 
company? All cumpanies have that kind of procedure, don't 
they” 

A Yes. 

Q And sometimes ap, inspector comes to take a look 
at the fruit to verify the claim? 

A Yes. 


Q Was this p: x%cedure followed when these quality 


claims were submitted that you are talking about? 


A Yes. 

Q Did an inspector come? 

A Yes. 

Q Were some claims disallowed? 

A NO, most every claim wag honored. 

Q In full amount, or was there some bargaining 
about it? Maybe you claim 50 boxes, maybe it's 25, we'll 
give you 30? 


A In any case it has to show reality, sure. Sure, 
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Q So Frank Russo didn't submit a Claim and it got 
paid willy nilly, without the normal procedure being followed? 


A I don't understand that. 


Otherwise it doern't look realistic. | 
Q This normal procedure was £01 lowed? | 


Yes. 

With respect to Frank Russo's claims, was it not? 
Pardon me? 

The normal procedure was foliowed -- 


Yes. 


~- when Mr. Frank Russo inade Claims? 
Yes. 
Your Honor, this is aterrible business. That's 
why I got out of it. I stood by the side line. I hate it, 
Q How many bananas are ycu buying now per week from 
Frank kuss0? 
A Four, five hundred, a thousand. 


| 


Q How do you sell those? po you sell to the housewif 


or to other jobbers? 


Q Do you get bananas only from Frank Russo? 
No, we get from other people, 
Who? 


We buy bananas from D. Loi. When the situation 


e 
| 
| 

A NO, we sell to jobbers. 
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come that the demand is so great that we run short we 
buy from D. Loi; I buy from Brancato, 1 buy from Krauss, 
I buy from Saroky. 

Q Are all these people that you are naning-- 

A I; the banana business. 

Q But are they jobbers as Opposed to importers such 
as United and Standard? 

A No, they are jobbers that buy from United and 
Standard. 

Q And other companies? 

A And other companies. 

Q Are they jobbers who you would describe as onez 
who play the market? 

A Are they jobbers who play the market? 


Q Yes, all of them. 


A All I know is, they are jobbers who buy a set 


amount of boxes of bananas for X amount of delilars and try 
to put a profit on it and make a living. 

Q That‘s all you kno about them? 

A That's all I know about this», 

Q I think you told us that there were some times 
back in 1962 when you waited to get rollers and there were 
none left; is that correct? 


A Yes, there was times tha. that has happened. 
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redirect 
Q Has it ever happened to Frank Russo, that you 
know of, in ‘68 to '72? 
A There may have been a couple of times it happened. 


Q What would he do then, Frank Russo? Would he 


just not have bananas that week? 


A No, you have the minimum amount. You just bought 


a thousand, you're stuck with a thousand. Meanwhile, you 
try to buy on the open market from other companies, | 


MR. BROOKS: I have no further questions, your Hondr. 


THE COURT: Any redirect? 
| 


MR. SGARLATO: Yes, your Honor, 
REDIRECT EXAMINATION 
BY MR, SGARLATO: 

Q Mr. Russo, throughout the period 1968 tw» 1972 
while you were purchasing bananas from your brother were 
you aware of the market at which bananas were being sold 
during the weeks you purchased bananas from your brother? 

A Yes, 

Q Did you ever purchase bananas from youri brother 
during that period and resell those bananas to jobbers? 

A Yes, 

Q Were there times when you were able to sell 


Standard Fruét bananas to jobbers for less than Standard 


Fruit, steamship Company was selling those bananas? 
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2 A That's true, 


3 MR. BROOKS: I object, your Honor. There is no 


4 foundation for Mr. Russo knowing what Standard Fruit was 


b3 5 selling its bananas for. Ti witness didn't deal with them. | 


MR. SGARLATO: Your Honor, he said he was aware | 


7 fe) € market conditicis ond what Standard Fruit was selling| 
8 tl : bananas for dux ing those weeks. | 
9 


MR. BROOKS: That ig a conclusion. 


THE COURT: 


It seems to me there is an inadequate 


ll foundation. He hasn't give us any mecific information 


about any particular point in time he is talking about. 


13 Q Mr. Russo, let's take the period 1968 and nore 


specifically let's take the second half of the year 1968. 


During that time did you ever purchase bananas from your 


brother Frank? 


A Yes, I did. 


18 Q And during that time did your brother Frank ge!) 


you the bananas at his cost? 


-A Yes. Or he would put maybe his ten cents expense 


21 charge on it, you know, for handling charges. 
! 2 Q During that period, the latter part of ‘68 were 
\ 
\ 3 you then able to resell those bananas to jobbers? 
” A Yes: 
| 25 


Q Wholesal+ distributors? 
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recross 
Q And during that period, the seccnd part of 1968 
were you constantly aware of the price which Standard Fruit 
was obtaining for its bananas? 
A Yes, because they also have bought bananas 
directly from Standard Fruit, and by buying bananas from 
us, Myself, they would get a better price, 


MR. SGARLATO: Thank you. No further questions, 


your Honor, 


THE COURT: Anything further? 


RECROSS EXAM INATION 
BY MR. BROOKS: 
Q How did you know the price that Standard was 


charging in the second half of ‘68> 


A Very simple. I sold the Customer, Adolph Curatola, | 


still in the business today, buys bananas, I forget where 
it was in °68,and paid dollars X amount of amount; he Coles 
Over to me, he wag short. He Says, I need 50 more boxes, 
So I gave him 50 more boxes and when I charged him my price, 
he says, gee whiz, I paid 20 cents more than this to 
Standard, 

Q DO you know when these bananas that he was selling 
which he paid 20 cents more -- 

A Yes, because-- 


Q Wait a minute. I'm not done. po you know when the 


| 
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order was placed for his bananas which he told you he paid 


20 cents more for? 


A ves. We are speaking about the same bananas. 
Because when we both get bananas on Monday, they are both 
green. They are green fox y they are green for me. When 

hey ripen up four days later, five days later, we are 
~alking about the same bananas, because bananas just don't 
pop up overnight. So we are talking about the Doles, we 
are tal’ing about the Biues. So we are talking about the 
game Cargo. 

Q Did he te}.l you when he Placed his order for the 
bananas that he told yOu were 20 cents mcre? 


A Pardon i :? 


Q Did he tell you when he placed the order for those 


bananas? 

A No, he told me after , charged, 

Q You could place an order two weeks in advance in 
this period, couldn't you? 

A Pardon me? 

Q You could place an order with Standard Fruit two 
weeks or sometimes three weeks before the vessel arrived; is 
that right? 

A If you wished, sure. | 


Q Did Mr.Curatola teil you when he had placed the order 
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for the bananas that he was saying cost him 20 cents more? 
Did he say, “Look, I put this order in a week ago," or "I 
put it in on Thursday"? Did he tell you that? 


A No. All he said was, the same bananas you charged 


me -~ I will use a figure, I forget the amount now -- che 


ones that you charged me $3, I paid $3.20 to Standard. 
Q He didn't tell you when he put his order in, did ha? 


A No. , 


Did you know when your brother Frank put his order. 


| 


No, approximately at this tine I don't. 
Frank didn't put his order in very far in advance, 
did he? That was not his practice, was it? 
uN Nc. His practice was to give-- 
Q Last minute? 
Last minute, yes. 
MR. BROOKS: Best price. No further questions. 
MR. SGARLATO: No further questions. 
THE COURT: Thank you, you may come down. 
(Witness excused) 


THE COURT: At this time we will take a ten-minute 


(Reces~) 


T5 pm 


—_ 
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ae Te ORY COMO, called as a witness by the 
plaintiffs, being first duiy sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. SGARLATO: 

Q Mr. Como, you are one of the plaintiffs in this 
action? 

A Yes, I am. 

Qo Along with your brother Orazio Como yea were 
doing business as Como Bros., is that correct? 

A That's right. 

Q Will you tell us what type of business Como 
Bros. was engaged in? 

A Wholesale bananas. 

Q When did you start this business? 

A As Como Bros., about 15 years go. 

Q And what type of business was that? 

A Wholesale bananas. 

2 And during the period 1968 through 1970, did 
you purchase bananas from Standard Fruit & Steamship 
Company? 

A Yes, I did. 

Q Can you tell me approximately how many boxes 


of bananas you purchased from that company per week? 


> = 2 2B 
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A 275, three, three and a quarter, three and a 


half, four and a quarter. 


Q From 275 to 350 boxes per week? 
A Right. 
Q During that *ome did you purchase bananas from 


any other company? 

P From United. 

Q And how much of your bananas would you say you 
purchased from Standard Fruit and what percentage would you 


say you purchased from United during that time? 


A About 60, 65 from Standard, 30, 35 from Unitc : 
Q Mr. Como, you served in the Military Service? 

A Yes, I did. 

Q You served during World war II? 

A Yes, I did. 

Q During the time 1968 through 1970, can you tell 


me where Como Bros. Wholesale Bar‘nas was located? 


A 80 Union Street. 

Q What borough was that? 

A Brooklyn. 

Q Can you tell me whether or not you had 


refrigerated rooms at that location? 


A We had three refrigerated rooms wh ich we 


haven't got today. 


| 
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Q 
business? 
A 
Q 
1970? 
A 
Q 
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Did there come a time when you dissolved that 


I think it was 1970. 


Did you go into another type of business after 


I went in the fruit and veaeta),'e busingss. 


When you purchased bananas f Standard 


Pruit & Steamship, from €8 through ‘70, did you deal with 


any representatives from Standard Fruit? 


A 


Q 


A 


Q 


Over the phone. 
Who did you deal with? 
With Sbrocco, Roger Sbrocco. 


During the course of your dealings with Mr. 


Sbrocco, did you ever make any complaints to him with 


regard to the price of bananas? 


Yes, I did. 
Will you tell us what these complains were? 


The other banana men were getting bananas 


cheaper than I was and he told me it was impossible. 


Q 


Were you referring to your competitors when you 


say other banana men? 


A 


Q 


That's right. 


Will you tell me more specifically which of your 


competitors? 


a aa 
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A Well, in my route I had Paduno, Russo, Esposito, 
Krauss. I had a few more. I can't recall their names. 

Q Did you have any customers that at one time 
Or another during the period 1968 through '70, went to 
pick up their own bananas at the Hunts Point Market? 

A Repeat that. 

Q Vid you have any customers that went to the 
market to pick up their own bananas? 

A Yes, they did, because I was too high with the 
price. 

Q Are you familiar with a distributor named 
D. Loi? 

A Yes. 

Q Do you know where he was Nineves during ‘68 
through '70? 

A I think they were in Bronx Terminal .Market. 

O That's the Hunts Point Market? 

A No, not ftunts Point. That's the Bronx. 

Q Did any of your customers ever purchase 
bananas from D. Loi, to your knowledge? 

A I really don't know. 

Q To your knowledge, did any of your customers 


purchase bananas from Frank Russo? 


A Yes, they did. 
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2 Q How do you know that? 

3 A Because I seen them in my stores and sometimes 

4 | they told me and sometimes they didn't. They used to 
5 | tell me they got them a dollar, a dollar and a half cheaper | 
6 than what I sell them. 

7 Q This was the period throughout 1968 through '70? 
8 A Right. ! 

| 

9 Q Did you lcok at the bananas? | 
10 A Same bananas. 

ll Q Same grade and quality? 

12 A Everything. Same boxes, same name on the 

13 boxes and all. 

14 Q Were they from Standard Fruit? 

15 | A That's right. : 
16 Q Mr. Como, how much of a markup did you make on . 
17 your bananas when you resold them to your retai] customers? 
18 A 75, a dollar, a c»:lar and a quarter. 
19 Q What would that depend on? 
20 A What do you mean? 
21 Oo How would you determine -- 
2 A The average? 
23 Q Yes. 
“4 A About 40, 50 cents a box. 
25 a) What is that, profit? 
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2 A Right. 
3 | Q And you stated that during this period some of 

4 | your customers told you they were purchasing bananas from 
5 Frank Russo for a dollar a box less? 
6 | A And a dollar and a half too. I told them it 
7 | was impossible, we all pay one price. 
8 Q Were you able to sell bananas for the amount of 
9 money that your customers were purchasing them for? 
10 A No, I couldn't. 
ll Q Wouid tr.1t be pelow yo’ sc cost? 
12 A Yes, it would. 
13 Q When you were in the banana business, how many | 
1‘ days a week did you work? | 
15 A Sometimes six, sometimes five. Five or six. 
16 Q How many hours a day? What would your normal | 
17 work day consist of? 
18 A I used to get up at 6.30, 7 o'clock, and use 
19 to finish about 4, 4.30 in the afternoon. 
20 | Q And at the time in 1970, in June 1970, when | 
21 you changed businesses and went into the fruit and vegetable 
22 business, were you able to compete with Frank Russo at that 
23 time? | 
24 A For bananas? 
25 Q Yes. 


xX 
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A No. 
Q And were you losing customers? 
A I lost them all. | | 
MR. SGARLATO: May I have this marked as 
Plaintiffs’ Fxhihibit for identification, | 
(Plaintiffs' Fxhibit 11 was marked for | 
identification.) 
Q Mr. Como, I am going to show you this letter 


and I want you to look at the list of customers on this 


letter. That is continued on the second page. 
A I had all these customers. 
Q Is that a list of some of the customers you lost 


during the period '68 up until the time you had to go out 


of the banana business? 


A That's right. 

‘© Were there other customers that you-also lost? 

A Yes; I did. 

0) Can you recall those other customers? 

A There was one on Avenue X, a Key Food Store, 
and I lost him. That was a supermarket. And there 


was a few others but I don't remenoer. 
MR. SGARLATO: Your Honor I offer this letter) 
} 
into evidence. A copy of this letter was served on the 


defendant. 


| 
| 
| 
| 
| 
| 
| 


XX 
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MR. BROOKS: I think it might be helpfu) for 


the Court to know the one that was sent tO us is signed 
by Mr. Sgarlato and Mr. Como. The one counsel is 
offering is a blank. 
THE COURT: A copy of the letter sent to the 
defendant by this witness? 
MR. SGARIATO: By myself, your Honor, and it 
was svorn to by the plaintiff, Mr. Como. 
MR. BROOKS: It was sent to counsel, your Honor, 
Milbank, Tweed, Hadley & McCloy, as the attorneys for 
Standard Fruit in this lawsuit. 
THE COURT: Is there any objection to this? 
MR. BROOKS: No, there is no objectior. 
(Plaintiffs' Exhibit 11 was received in 
evidence.) 
Q Mr. Como, the place where you and your brother 


had the banana business on Union Street, did you own that 


building? 


A We did own it. We got rid of it. 

Q Can you tell me when you purchased that building? 

A Arout seven years ago, eight years ago. No, | 
wait a minute, my mistake. About 13 years ago. 

Q How much did you pay for the building at that 


time? 
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2 A $3500. 

3 II Q Did you make any improvements to that building? 

|| A Yes, we spent a lot of money fixing it up, 

5 putting refrigerated boxes, motors, reinforcements. 

| 

6 We remodeled the whole house. | 
2 7 i Q Can you tell me approximately how much the cost 

8 | . -~hose repairs were? 

9 A About $12,000, $15,000. 

10 | Q That is in addition to the amount of money you 

ll paid? 

12 A Right. 

13 10) Did you have any use for that building aite: 

14 you went out of the banana business? 

15 A No, we didn't. 

16 Q Did you sell the building? 

17 A Yes, we did. 

18 Q When did you sell it? 

19 A Last year, June the Sth. 

20 QO Can you tell me the price you rcceived? 

21 A $11,000. I lost the refrigerators, every- 

| 

22 thing. 

23 Q The work that was done in the building, who 

yy | did that work? 

25 A We did, my brother and I. | 
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2 | Q This was the cost to you, is that correct? | 
3 | A Yes, that's riaht. 
4 Q And you are not including any cost for labor? | 
5 | A No, no labor. 
6 | Q Then your present fruit and vegetable | 
7 |i business, can you tell me do you work a full week in that | 
8 business? | 
9 A Sometimes six days a week. Mostly five now. 
10 Q Can you tell me what a normal work day would 
ll consist of in the fruit and vegetable husiness? 
12 A I get up at 2.30 in the morning. 
13 |] Q 2.30 in the morning? 
14 A That's right. 
15 Q Where do you go at 2.30 in the morning? | 
16 A We go to Hunts Point Market in the Bronx. 
17 Q Where do you live? 
18 A I live in Staten Island. 
19 Q What do you do when you get to the Hunts Point 
20 Market in the Bronx? 
21 A We start walking arou; . huy the stuff and br’ 
22 the time we get out, it would be about 10 o'clock in the 
23 morning and we finish 4.30, 5 o'ciock in the afternoon. 

Q This is after you deliver the vegetables? 


25 A After we deliver all the stuff, right. i ogee 
| 


2 2 8S BSB 
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a back-breaking business, but we got to do it. 
MR. SGARLATO: No further questions. 
CROSS EXAMINATION 
BY MR. BROOKS: 
Q Mr. Como, how much was your markup? By that 
I mean, the price you added when you sold the bananas to 


your custonrers.- 


A About a dollar and a quarter, sometimes like 
that, and sometimes less too. You find lousy boxes, you 
sell them for number 2's. You don't find them all 
perfect. 

Q When Mr. Sgarlato asked you -- 

A It just came to me. I forgot about the lousy 
boxes. 

Q What happened then? 

A I used to undersell them, less. 

Q When Mr. Sgarlato asked this question on your 


deposition, you gave a different answer. 


A It came back to me after I was thinking it 
over 

Q Let me read the answer you gave then, page 83 
of your deposition. Mr. Sgarlato asked how much a profit 


you made on a box, and you answered: 


"The profit was the average of a half dollar 


Reet ARI ee Bee 


| 


| 


: 2.82 
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and you take off a nickel for the expenses. If we 
find rotten hands of bananas in the load of bananas, 
we get 60 cents. If the bananas was $4, we would 
charge $4.60 to make up for the rotten ones. 

"Q If you got a good load, you would charge 
just 50 cents over? 

"A Yes. I couldn't get more. Other 
people were underselling me. When I was charging 
$4.50 they were charging $4 or $4.10. 

ad If you had to jack it up a little to make 
up for the rotten ones, did you get the 60 cents? 

"A I would get the 60 cents to make up f{c:: 
the difference. Don't think they don't know about 
At. I told them I had a little waste. They 
liked me so they gave it to me." 

A I was thinking it over. It's five years. 
Q Your recollection is better now than in -- 
A Was. I was in the hospital last year. 

MR. SGARLATO: Your Honor, I am goirg to object 

this time. As Mr. Brooks knows very well, when Mr. 


Como executed the deposition, he made a change earlier in 


the deposition where he specified he was making approx- 


imately 50 cents to $1 profit a box. Mr. Brooks knows 


that and evidently it wasn't carried through the whole 
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2 Ceposition to make it consistent with that one change. 

3 | MR, BROOKS: There is no change on the page I 

4 read, your Honor, and this is the executed copy. I don't 

5 think there was any testimony about how much Mr. Como 

6 jacked up the price when he had rotten ones, anywhere in 

7 the deposition transcript. 

8 MR. SGARLATO: I am positive there, your Honor, | 
9 I just saw it. 

10 | THE COURT: Jacking up the price to make up 

ll the rotten ones? . 
12 | THE WITNESS: They don't come all perfect, | 
13 your Honor. 

14 THE COURT: So you charge your customers more? 
15 THE WITNESS: You got to iain them more tc 

16 make a li 4..g, your Honor, otherwise you lose your shirt 

17 MR, BROOKS: Instead of having a bundred to 

18 sell, you sell 95 and to make the same amount of money, 

I understocd the witness to say, ycu charge a little more 
20 for the 95. 
3 21 THE COURT: I see. 

22 MR. SGARLATO: On page 59 in the same deposi- | 
23 tion, Mr. Como changed an answer before he executed this 
24 document, and he stated that he was marking up one dollar 
25 to $1.25 per box and he said, “Sometimes you find rotten : 
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hands in there ind you have to make up the difference.” 
MR. BROOKS: I was reading from page 83 to 84, 


your Honor. 


MR. SGARLATO: That's out of context. 


MR. BROOKS: It's 30 pages away. 
Q Mr. Como, in any event, what is your recollec- 
tion today? 
A You heard me. I said 75, a dollar, dollar 


and a quarter «r* sometimes even less at a loss. 
Q How about the ro ten ones, would you jack it 
up a little for the rotten ones? 


A You got to, to make a living, which [ tiin'r. 
Q What caused you to make that change in the 
deposition? : 

A Because I recalled everything. When I spoke 
to you in Mr. Sgarlato's office, I didn't remember too 


much. I was in the hospital with two busted ribs and | 


had fluid out of my lungs four times 


Q When were you in the hospital? 
A Last year. 
Q Did that being in the hospital cause you to 


recollect better? 


A Well, a little. 
Q In Exhibit ll, Mr. Como, which is the letter 
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you swore to and Mr. Sgarlato sent to Milbank, Twecd -- 
let me put a copy of that before you -- you come to the 
conclusion that you lost that list of custoners becar 
price discrimination during the period covered by the 


complaint? 


A Right. 

Q What was the basis for your coming to the 
conclusion that you lost that list of customers because of 
price discrimination during the period complained of? 

A I was too high on bananas. I was selli: ( 
high the price. 

@) Maybe you were just an inefficient hanana ati. 

A They ere charging me as far as a dollar and 
a half mor i box than any banana man in the country. 

9) Who was? | 

A Standard Fruit. ‘ 

Q And that's the basis for your conclusion that 

A That's right, yes. 

Q When did You learn they were charging you 70 
to 80 cents more than -- 

A When my brother-in-law told me. 

Q When was that? | 
A He told me it's impossible to make a living : 


with any banana company, especially Standard Fruit. 


ou 
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ing with Standard? 


A 


Q 


Q 


customers was beca' se of that? 


A 
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Who is your brother-in-law? 


Santo Sgarlato. 
When did he tell you that? 
Quite a few years ago. 


Did he tell you that while you were still deal- | 


That's right. 


You didn't know it before then? 
No; £. aidn’*; I was a jerk in plain English. 


Did he tell you the reason why you lost these | 


Right. 
You didn't know -- 


Standard Fruit was overcharging and I didn't 


believe it. 


a dollar, 


them, and 


QV 


A 


Fruit? 


You didn't know of your own knowledace -- 


The customers were telling me they were paning 


dollar and a half cheaper than I was selling 


I didn't believe them. 
How long a period did you deal with Standard? 
I beg your pardon? 
For how long a period did you deal with Standard | 
About a year and a half? 


No. More than that. | 
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Q Tell me. 
A I'm trying to recall, it you don't mind. 
I was on and off with them. I used to buy and didn't 
buy. 
Q What caused you not to buy during the period 


you were off? 
A Sometimes the bananas were coming very lousy 


and they were too expensive. 


@) Where did you buy them when you didn't -- 
p United. 
Q Did you sell to your customers the bananas you 


bought ffrom United as well as Standard? 

A Yes, I did, but then they came with the stamps, 
the kids wanted Chicita bananas and I had to get that. 

Q Who sells Chicita? 

A United Fruit. 

Q Did you lose all those customers in the period 


for which you are complaining in your complaint in this 


action? 
A Through the years I lost them all. 
Q Through the years? 
A Thats right,..1968,. "69, part of 70. That's 


why I had to close the business. 


Q No you know you lost them as a result of 
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Standard Fruit's prices? 

A Yes. 

Q How do you know that? 

A That's all I was handling for a while. 

Q How do you know that Bath Avenue didn't buy 
from you for some other reason? Maybe they didn't 1° 32 
the way you walked into the shop. How do you know he 


left you because of what Standard was charging you? 


A He left on account of the prices. 

Q How do you know that? 

A They told me. They themselves told me. 

Q Sal? 

A That's right. He said they're too high. 

Q Were United prices about the same as Standard's 
prices? 

A Almost. 

@) So they must have been dealing dirty with you 
too? 

A I lost them and that's it. 

Q I mean United. If United prices were the same 


as Standard's you must have been getting a dirty deal from 
both companies, right? 


A I don't know. I didn't check up on that. 
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These prices in this market were always pretty 


much the same, weren't they? 


A 


Q 


A 


Q 


A 


I don't know. 

You just said they were. 

We are talking about Standard, never Mind United. 
I would like to talk about united. 


I don't want to talk about United. United's got 


nothing to do with this case. 


Q 


Did each of these 26 customers tell you the 


same story? 


A 


them a 


Practically all of them, right. I had to give 


sale, I couldn't give them asale on bananas on accouns 


I was too high \ ith the price. If I had to give them two 


boxes, 


they wouldn't take two boxes, they'd take one. And 


othe. anana people were going in and out of my store and 


was buying off them. 


Q 


That was equally true with the united bananas 


that you were selling, wasn't it? 


A 


Q 


Honor, 


I'm not talking about United. 
Will you answer my question? 
No. 

It wasn't the same? 


[I'm not talking about it, because I'm mad, your 


because they over-did it. 
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THE COURT: Who over-did it? 


THE WITNESS: Standard Fruit. They charged meway 
over the price. I'm the highest banana man that paid for 
bananas. 

THE COURT: Let me hear the question, Mr. Reporter. | 


THE WITNESS: A little man like me they charge 


me so much money for bananas they should be ashamed of 


themself. I worked like a d 
(Question read) 
Q Mr. Como, you have to answer the question that 
is put to you by Mr. Brooks. He is asking you whether you 
customers also refused to take United bananas because the 
price was too high. Do you understand the question? 
THE WITNESS: They refused it too, yes, your Honor. 
Q Mr. Como, when did you think up this customer 
list? 
A When you asked me in Mr. Sgarlato's office. He 
told me, ag many ag I can recall. 
Q At the time I asked you about a customer list 
I asked you -- 
A Excuse me, let me finish. I didn't know their 
last names and I didn't know their numbers. I just knew | 


the streets. 


| 
| 
Q I see. And at the time you said I don't have a 
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customer list, didn't you? 
A That's right. I didn't. 


Q But since then you have managed to put this 


one together? 


A Right. 

Q And did you do that with any assistance? 

A No. 

Q Did you have any records to help you recollect? 
A No. I can tell you all they are. 

Q Just did it out of your head? 

A Right. Because I go there day in ana day out, 

Q Your business-- 

A Fruit and vegetables, 

Q Your business was at the time you are complaining 


about, was strictly cash and Carry, wasn't it? 


A Right. 

Q No business records? 

A No. 

Q You went in with a load of bananas and you went 


out with the money? 
A My brother had the books and estroyed then after 


| 
we finished. I threw everything out, I cleaned the warehouge | 


and threw eyerything out in the garbage. 


Q Can you recall talking with each of these 
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customers and beind told tnat the reason why they didn't 
want to deal with you was because your prices were to 
high? 


A That's correct. 


Q Each of the 26 here you can recall having that 
kind of a conversation in substance? 

A Yes. 

Q Did you ever complain to United. Banana Company, 
United Fruit Company about -- 

A Yes, I did. 

Q The high prices? 

A I did. 

Q What did they tell you? 

A Nothing. That ie the price for all. 

Q You h ve @id that Mr. Russo was one of your 
competitors; is that right? 


A Right, 


Q I take it you delivered all your bananas to your 


customers. right? 


A Right. 

Q Did Mr. Russo deliver any bananas to his customers? 
A To my customers? 

Q No, to any Customer that Mr. Russo serviced, did 


he deliver bananas? 
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I don't get you. 

Did Mr. Russo deliver bananas-- 

To my Customers? 

Anybody's customers. 

Yes, he did. He used to go in and out of stores. 
Mr. Russo, Frank Russo? 

No, his workers. 

He had trucks, in other words? 

Right, 

And they went out and sold bananas to Customers? 
They used to gell bananas cheaper than me, a 
dollar and a half a box. 


Did you sometimes find Mr. Russo's trucks parked 


in front of your stores? 


Yes, I did. 
And one of his men inside? 
Quite a number of times. 


How much do you think it costs to deliver a bax 


of bananas if you were to apportion the cost of delivery 


amongst the boxes, did yeu ever figure that out? 


No. 


Did you ever hear any figures for that talked about | 


in the industry? 


No. 


Co 
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Q What it costs to deliver, If a man who was in 


the banana business didn't deliver but had customers come 
to him do you think he wouldhave an advantage over people 
who did deliver as part of their service? 


MR. SGARLATO: Objection, your Honor. The question 


does not give enough information. we have to know what type 


of overhead the other distributor had, what type of Lusiness | 


he had, huw many people he had working for him, and so Forth. 


There is a big cost factor involved and he hasn't given us-- 


the question ig too vague. 


THE COURT: Read the question, Mr. Reporter, { 
don't think it is. 
(Question read.) 


Q By that I mean a price advantage, would be able 
to sell at a Jower price. 
A He couldn't sell at a lower price, 
MR. SGARLATO: May I get a ruling on ny objection? 
THE COURT: Yes. Overruled. 


MR. SGARLATO: Thank you, your Honor, I respectfully 


take exception. 


Q Can you answer the question, Mr. Como? 
A What was that again? 

| 
Q Would the man that didn't deliver but had the | 


customers come to his place of business to pick up their 
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baranas be able to 3e11 those bananas at a lower price 


than the man that had to finance the delivery expense? 


+] A It's all according how many boxes he is coing to 


buy off the person.. like off Frank Russo, for instance. 


Q You told me he delivered, so that I am not talking 


about him, I suppose. 


. } A There is people that go up to his warehouse and 
9 | : 

! get it cheaper too. 
10 } Q You mean there are people go to his warehouse? 
| A That's right. It would be less expensive than 
" ! all. You don't have to pay the delivery and all that, wear 
- and tear on the truck and all that. 
l ‘ 
' Q I thought you told me Mr. Russo delivered? 
9s 
A He delivers, but some customers go down and 
16 || ; a 

i pick them up themselves, 
17 | 

Q Some customers go to his place too? 

18 ; 

A Right. Some of my customers go to him and get thein. 
ig Q Some of your customers used to go to Mr. Rugso, 
20 , 

rather than him delivering to them? 
21 
i A Both, you understand, 
22 . 
Q Do you think Mr. Russo was able to sell to those 
3 ; ; 
customers that went to his place of business at a lower 
2A 
| price than you were because he didn't deliver to those 
25 | 
customers? 
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A Naturally. 

Q When did you place your order for bananas at 
Standard when you were dealing with them? | 

A What do you mean, pre-order? | 

Q Yes. | 

A Like two, maybe three weeks before the ship comes | 
in. 

Q What was the latest that you ever placed an order 
with Standard? 

A Always two to three weeks. 

Q Did you understand that when you placed that 
order you were placing it at the seaboard price? 

A Right. 

Q Did you ever ask Standard to gell you rollers? 

A We asked them plenty of time, we never got them, 
They had steady customers for them, 

Q How were rollers sold, Mr. Como? 

A Howwere they sold? 

Q Yes. 

A You will have to ask the peopl: that bought them. 
I don't know. 

Q You mean you are not aware that they weresold 


by the trailer lot? 


A I don't know. All I know is thatthere wre rollers 


a 


~) 
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and they were cheaper bananas. 


Q 


Didn't you tell me at your deposition that you 


were aware that they were sold by the trailer lot and-- 


A 


I didn't tell you nothing. I didn't tell you 


about trailer. By freight cars. 


Q 


Didn't you tell me that for yo to be able to 


take rollers you'd have to be able to share a truckload 


with somebody +lse and you thought you could have gotten 


Frank Russo to share a-- 


A 
load. 

Q 

A 


know, not 


Right, and I could have taken them too, the whole 


So they were sold by the truckioad? 
They were sold by the freight car,as far as I 


truckload. As far as I know. They called them 


rollers then. 


Q 


A 


Q 


been able 


A 


the whole 


Q 


A 


How about 1969 and '70 in New York -- 

Maybe they were sola by trailers, I don't knw. 
Truck. And you recall telling me you would have 
to get somebody to go in partners with you? 
Yes. If they didn't want it I could have sold 
load too, if they didn't want it. 

How many were on these? 

Boxes, about 6, maybe 650, I don't know. 


That was about a week's supply to you, totaling 
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up the bananag you got from United, wasn't it? 


3 | A Right. 

4 | Q Who did you ask to sell you rollers, what person? 
5 A I don't remember, but whoever I talked to, Bill 

6 


Sbrocco, Tony Congusto, Roger. 


' Q Did you ask anybody at United to sell you rollers? 
e | A No. 
° Q Why i 
10 | A Because Standard Fruit was holding up -- bananas 
il was 1. lding up better. 
a Q Standard's bananas were holding up better? 
13 
5, Right. 
" Q When you asked or put an order: in for bananas 
IS with Standard Fruit did you tell them anything about 
" the kind of bananas you wanted? 
7 A No. Just when the ship is coming in, put me down 
" | for 3, 350. 
as | Q Did you tell them that you wanted the top grade 
on || 
” banana? 
= A Top grade? 
22 
Q Yes. 
3 | 
! A It's all one kind as far as I know..I never got 
4 | 
number 2, It's all number 1's, 
23 | , . 
Q Are you aware of the Bolivar Ecuador banana? 
| 
1 
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Q 


the banana? 


A 


Q 


A 
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Bolivar, it's an Ecuador. They are all 


You heave heard it, right? 
I have heaid it, 


Have you ever heard of the Guayquil Ecuador 


Right. | 
Have you heard of the Imperial? 

Right. I got them all. 

Do you think they are all the game? 

To me, no, 

They are not the same? 

They are Ecuadors, that is the -- what do you cail it 
That's all you know about it? 

That's right. 

Why do you think they had different names? 
Because they come from different places, 
And that's the difference? 


Right. 


Did the place of Origin affect the quality of 


It could. 


Do you know whether it did? 


I don't know. 
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Q Did you ever ask Mr. Sbrocco for a better price? 

A Yes, I did. 

Q And what was the response? 

A He said that is the price for all. 

Q Did you ever ask the fellow you dealt with at 
United for a better price? 

A Yes, I did. He said the same thing. 

Q Did yo: ever try any other source of supply like 


West Indies? 


A No. 


Q Or Pan American. You were aware of these 


were you not? 


A Yes, I was. 


Q Why didn't you give them a try? 


A Because I didn't like to deal with them. 
been dealing with them for years and that's it. 
Q Was that the case despite what your } 


componies, 


I have 


er-in- 


law, Mr. Sgarlato, had told you about Standard taking 


advantage of you? 


A Right. 


Q Do you think Standard‘s fruit was better than these| 


other companies? 


A No. 


Q That made you stick with them? 
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A No. I just stuck with them, that's all, to make 
sure I get some fruit. 

Q You had a dependable suurce of supply? 

A Right. 

Q Wouldn't that have been the case with any of 
these other companies? 

A No. 

Q When you placed your order with Mr. Sbrocco 


would you siimply tell him the quantity that you wanted and 


not discuss price or quality? 


A I just give him the pre-order, that's all. 
Q You mean, give me 350 this week? 
A That's right. How many boxes I- need and I asked 


him when is it coming in, on a Thursday or on a Friday, 
such a date. 

Q You didn't ask him what the price wae? 

A No. I don't think so. It could be two, thrwwecks, 
who the hell knows. 

Q When you came across those instances that com- 
petitors were able to sell to one of your customers a 
a lower price than you could sell, did you ever find out 
when your competitors had ordered their produce, their 


bananas? 


A No. 


ou 
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Q Do you know what averaging down means, Mr. Como? 
A Yes, I do. | 
Q Did you ever find out whether your competitors 


were able to give that advantageous price as a result of 
averaging down? 


A No. 


Q Did you deliver bananas yourself during this 


period that you were dealing with Standard? 


A Always. 

Q You were up on the truck yourself? 

A Right. 

Q What were the normal hours that you'd be out 


on the road with the truck? 


A That question was asked. Abyvut 6:30, 7 o'clock 


to about 4, 4:30. 


Q After 4:30 would you go directly to your home? 
A That's right. 
Q Who was in your room or office at the time y ou 


were out on the truck? 


A No one. 
Q Suppose the phone rang: when you were ovt on 

the road? | 
A I had extension. 


Q Excuse me? 
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2 | A I had an extension, 
3 } Q Where was the extension? 
4 | A Upstairs, 
5 ! Q What was upstai; 3? 
6 | A My wife, 
7 Q Did you and your brother Orazio conduct your 
5 business ag a single entity, ag a partnership, or did you 
9 | keep your own s€parate accounts? 
10 || A No, we used to keep them together, 
ll | Q Just one business? 
! 
12 ! A Right. 
i 
13 } Q Did one of you buy from United more than the 
14 other, or was the Percentages that yOu gave us the percent ages 
a | for both? 
| 
16 | A That was all. 
iy | Q As one business? 
aa | A Right. 
19 Q Did you divide up the -- 
ms A ‘Swen: 
21 | Q How about the Customers? Did one brother take 
a | “P One group of customers and one the other group, or did you-|- 
3 
A No. Each one had his own route, 
| 
a Q So you had your group of Customers and your | 
| 
* brother had the others? | 
| 
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2 | A Right. 
3 || Q Customersm this list -- 
| 
4 | A That is not inciuding his. You asked me for my 
| 
5 customers. You didn't ask me for my brother. I don't know 
6 || my brother's. | 
7 ] Q These aren't Grazio's customers? | 
i} | 
| 
8 | A No. My brother is out. 
> | Q Did he continue in the banana business? 
10 | A No. 
| Q How about these custoilers on this list, are 
| 
2 | they still in the banana business today, or in business? 
13 || 
A Most of then? 
14. | 
! Q Yes. 
16 | alg 
A I really don't know, 
16 || ‘ 
Q Do you think the reason -- 
7 | 
A Call out the names and I will tell you. 
18 | , ; 
Q Did any of these customers stop dealing with yOu 
1 ‘ 
because they went out of business themselves? 
ia A No, 
21 
Q What was the total capacity of your place of 
22 | | 
| business in terms of thebanana boxes during the period y ou | 
23 ; 
were dealing with Standard? | 
24 
A How many boxes it holds? 
2% | 
Q Yes. | 
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A It holds about a thousand in the boxes alone. 


You could put them outside too. 


Q I thought you told me during your deposition | 


that the capacity was 500? 


A 500? 

Q Yes. 

A No, you're mistaken. 

Q Page 44 of your deposition I asked the question, 


“Tell me what your total Capacity was during this year 
and three-quarters of bananas purchased anywhere? 

es About 500 boxes. We bought from Standard and Frou 
anybody else. 

That is what we bought. But you didn't tell me 
what do you call it, that is what we bought. You didn't 
tell me how much it holds, how many boxes it holds, the 
whole three rooms, 

“0 So while you bought 500 a week you could put 
in your place of business a thousand? 

od) Around that. 

"Q Did the pattern of business that you are complaining 
about received from Standard Fruit begin in 1968 or had it 
been going on for a long time before that? 

"A It had been going on before that. 


"Q Had you been losing customers before that? 


to 
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"A No, I didn't -- yes, I did. I lost some of them. 


"Q That was a continuing problem? 


“A Right. I kept losing them as years go by. 


"Q But these customers were lost through the year 
and three-quarters that you are complaining about, right? 

"A Right. And then I closed the business up, right. 

"Q Mr. Como, didn't you learn from Mr. Sgarlato 
that Standard was over—charging you at least ag he claimed, 
in the year 1968? Didn't he tell you that in 1968? 

"A He told me that before, 

"Q Before 1968? 

“A That's right. I didn't think they did it. 

=e And yet you kept right on dealing with them? 

"2 Right. We always kept talking about business. 

il @) I am puzzled why you kept dealing with Standard 
despite the advice of your brother-in-law. | 

"A It was hard to believe. 

"Q You didn't believe it? 

"A No, I didn't. 

"Q Mr. Como, did you ever make quality claiis to 
Standard? 

“A Claims? 


"Q Yes. 


"A Yes, I made claims. I made plenty of claims that | 


| 
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2 were declined. 
3 =0) And plenty that were honored; is that correct? 
4 | "A Plenty? 
5 "Q Yes. 
6 |i "A No, not too many. 
7 | "Q Didn't you feel that you were fairly treated by 
8 | Standard? 
y "A No, I wasn't, because I recall one time that Bill 
10 | Sbrocco came down, and he said don't worry about it, I 
ll will take care of it, which they never did. 
12 | "Q Didn‘*t you tell me at your deposition you felt 
13 | you were fairly treated? 
14 ai Sometimes I would recall it, because one load of 
15 bananas I was supposed to get a claim on it which I threw 
16 Out in the garbage can and I never got a dime for it. 
| =? But you did say you were fairly treated, didn't yo ? 
18 "A With the claims, yes, because with the prices 
19 they were charging me, a dollar and a half more on a box. 
20 Why wouldn't they give me the claims? They had a good fish," 
21 MR. BROOKS: I have no further questions. 
2 MR. SGARLATO: No questions, your Honor. 
* THE COURT: Thank you. Youmay come down. we will 
a take a brief recess in this case, 
25 


(Recess) 
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THE COURT: Mr. Sgarlato, do you have any other 
witnesses? 

MR. SGARLATO: No, your Honor. At this time the 
plaintiffs rest. 

THE COURT: Are there any motions at this time? 

MR, SGARLATG: Yes, your Honor, I do have one motio 

Your Honor, at this time the plaintiffs would move 
for jndgment on the ground that as a matter of law the 
plaintiffs have made out a prima facie case to which the 
cefendant is precluded from raising any valid d-fense as 
per the answers to interrogatories that were served on the 
plaintiffs. 


THE COURT: Served on plaintiffs? 


| 
i 
| 


MR.SGARLATO: Yes, your Honor. Answers to interroga 


tories that were served on plaintiffs by the defendant in 
this action. 

Your Honor, taking Plaintiff's Exhibit 2, which 
is the list of transactions which the plaintiffs claim 
are discriminatory, plaintiff did serve an interrogatory 
on the defendant requesting for each instance in Plaintiffs' 
Exhibit 2 the reason why there is a diffeience in price 
between the plaintiffs and other wholesalers that were 
purchasing bananas from the defendant. And as your Honor 


knows by now, this table has onlv compared bananas in the 
sane Categories ag per the categorization by the defendant. 
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Now, the defendant answers these interrogatorics 
by stating that for certain of the sales they did give 
specific reasons why they said there were differences 
which they must prove. However, your Honor, they should 
be proved for all of the other transactions because for 
all the other transactions they gave four or five reasons. 
But, they said, when they gave the four or five reasons 
for the differences in prices, they said we don't know 
which reason applied to which transaction. Therefore, 
your Honor, how can they tell whether any reason applies 
to any transaction? I don't know if your Honor follows 
me. 
I gave them a list of transactions, your Uonor. 
THE COURT: Those that you had put in Fvhibit 2.) 
MR. SGARLATO: In Exhibit 2, yes. Those 
lists without doubt show a difference in price chary.:| 


from the same ship, same date, for the same types 


bananas. 


Now, I specifically requested in my inter- 
rogatorics: 

State the reason why these differences of 
prices appear. 


THE COURT: And they gave you four or five 


reasons. 


to 
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MR. SGARLATO: For certain of the transactions, 
a minority they did give a specific reason for a specific 
transaction. But, for more than the majority of those 
transactions, they said there are four or five reasons 
why it could be, but we don't now which reason applies to 
each transaction. 

THE COURT: I understand that. What is your 
motion? 

MR. SGARLATO: My motion, as to those tra 
actions where they have qiven the answer in the inter- 
rogatory .'.at they don't know whict eason applies to which 
transaction, I move for summary judament on those trans 
actions. It's a partial motion for summary judgment, 
your Honor, because they would be precluded at this time 
from raising any defense. 

THE COURT: Do you want to reply to that motion, 
Mr. Brooks. 

MR. BROOKS: Yes, your Honor. 

I find it a little surprising. I don't sec 
why we're not permitted to give any of the five reasons 
tiiat we specified as an explanation of why there would be 
price differences. One of the reasons specified was 
that the ivan aie placed at varying times for distressed 


fruit and, as I think even the plaintiff's testimony shows. 
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2 | the Seaboard price would continually be lowered when there 
3 | was a danger of ending up with excess fruit. That was 
4 | one of the reasons which we gave. We did say we 
5 | couldn't attach that to any particular transaction becaus: 
6 none of our records, memorializcd the exact time in which 
7 | an order was placed, 
8 | All of the records simply show that a certain 
9 price was obtained for certain fruit sold from the vessel 
10 || and the only date given is the date of discharge. 
ll | I think the evidence is clear that orders are 
12 | taken and price determined for the transaction consider- 
13 | ably in advance up to three weeks. 
14 ! We also said that there were different hanainas 
15 || that we: - unuer the subcategories that did appear on our 
| 
16 | records 
17 For instance, the IPM runs that Mr. -Sgarlato 
18 || has been relying on describe Ecuador boxes as the place 
19 of origin of bananas. One of the reasons that we gav: 
20 for variances in price was that within those Ecuador 
21 boxes there were at least two, and sometimes more verietics 
2 | that commanded a different price, but that those varieties 
23 were not reflected on our reccords and were we to need to 
2 go ahead, we would offer proof to show what those varieties 
25 were and to show that we asked different prices for each 
i] 


an ps4 353a 324 


2 | of those varieties. 

3 | Put, I think we're putting the cart before 

, | the horse because before plaintiff can even make this 

5 motion, I think he has to prove a prima facie case and | 

6 don't think he has, and I am prepared to make a motion oO! 

7 my Own ~~ 

8 | THE CUURT: The first motion I thought you 
\| 

9 ! made was a motion for a directed verdict, but you have chany ti 
I 

10 it to a motion for partial summary judgment, 

ll | MR. SGARLATO: That's correct, your Honor. 

12 May I be heard further? 

13 THE COURT: Yes. 

14 | MR. SGARLATO: Mr. Brooks’ statement he 15 

15 ! taken by surprise takes me by surprise because I would 

16 | like to give your Honor a little background of these inter- 

17 | rogatories. 

18 I A question was asked: 

19 | “State the reason for the differences tt prices ? 

2 || vyhat's the whole case, your Honor. If they 

21 || can prove that there is a valid reason and explain it as 

2 || per th laws and ries surrounding the Robinson-Patman 

23 || Act, then they should succeed in their effort to win this 

“a || case. 

25 || Put when I asked the question what is the reason 
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they hemmed and hawed and said there are four or five 
reasons and I objected io their interroqatory before 


Magistrate Schreiber, and by the time we finally got an 


answer, your Honor, they had served three or four different 


answers to that question and finally we got it down to a 
point where they said well, that's one of five reasons, 
but we don't know whizh reason applies to which trens- 
action. rad, Magistrate Schreiber told Mr. Rrooks' 
associate that he doesn't understand how he could proceed 
to trial with that answer to t) at interrogatory and that 
was said in my presence. 

I simply say that if you say it's one of five 
reasons, but I don't Know which of the five reasons it is, 


how do you know it's any of the five reasons. 


Does your Honor follow my point? If he doesn'4 


know which one it is, how does he know it's any; how does 
he know it's two of them or which one applies to which 
transaction. 

He doesn't know that. He states that after 
various conferences with the Magistrate anu he has failed 
to come up with valid reasons or he has failed to set 
forth reasons. He has just given a conglomeration of 
reasons and in so doing, he hasn't answered my inter- 


rogatory which said place a reason to a transaction. 


| 
| 
{ 
| 
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g | He has been unable to do that, your Honor, and he says in | 
3 | his -- | 
| 4 THE COURT: He says he is unable to do that 
5 | because the records do not disclose the time of the trans- 
6 action. 
7 MR. SGARLATO: The records disclose the ship 
8 | and the date the shipment arrived and the bananas which 
9 | were received from that ship. It doesn't say what day 
10 | during that week, your Honor. 
ll THE COURT: The evidence in your ~ase shows 
12 || if a ship arrives at 10 o'clock in the morning, reqular 
oan customers received their orders first and the ship was 
14 long, that is, there was an abundance of bananas left over, : 
15 | those bananas were sold thereafter at «eewaaty reduced 
16 ! price. Isn't that what your testimony shows? 
17 MR. SGARLATO: No, that's not correct, your 
18 | Honor. My evidence shows that there were certain prefersces 
19 customers. My evidence has not shown any specific 
20 reasons why those price differences occurred. 
21 THE COURT: Let's stick with this one point 
22 now. 
3 Your evidence showed and your witnesses testi- | 
A fied, there was such a thing as rollers. And, we came | 
2 25 to understand from their tes*imony that rollers were car- | 


~ 
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loads of bananas which had not been sold as a result of 
orders placed by regular customers, isn't that so? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: And that when that happened, 
various people were able to purchase these rollers at 
greatly reduced prices with relation to the price charged 
to reqular customers, is that so? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: So, as Mr. Brooks is apparently 
explaining now, his records do not show the time when 
those bananas were sold, that is, whether they were sold 
at the beginning of the shift, unloading, or whether tt. 
were at the end of the shift, unloading, as r°-liers. 

Is that what you are saying? 

MR. BROOKS: Yes. I think it extended back 
beyond that. We have heard the term Seaboard-price, 
and that was the price Mr. Lombino would get on friday 
before the vessel was due to arrive the following week. 

I think you have to go back at least to the Seaboard price 
and in between the Seaboard price, the highest price, that 
would be declining prices until you get to the lowest 
declined price, the roller, at which an importer such as 
the defendant would seek to unload its good wher it 


appreciated the fact it would probably wind up with excess 


on 


19 
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goods which he would have to dump at a total loss. 
So that at any point in this period of time 
you could get a lower price as you approached unloading. | 
Our records don't record the time at which the 
transaction is agreed to. We never thought we would 
have to keep records to defend a price discrimination case 


such as this. Our records were kept on the basis of 


the ordinary business the company was expecting to have to 
record things to conduct. 
That is the reason why we answered the inter- l 


rogatories as we did. 


MR. SGARLATO: Your Honor, my evidence has 
shown that the rollers existed approximateiy three montis 
out of the year. Plaintiffs' Fxhibit 2 shows differences 


in prices throughout the year. 

Secondly, the defendant has relied on more 
reasons than just rollers. He has stated that it occurs 
from differences in market conditions, he has stated that 
it occurs from different types of bananas. 

He states that not only would it occur from 
rollers but his interrogatory seys it's one of those other | 
reasons; promotional programs would be involved. 

Your Honor, he fails to establish where these 


Aefenses could be applied to those transactions. He just 
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makes a blanket misstatement and is unable to prove that. 
THE COURT: The defendant doesn't have the 
burden in this case. The plaintiff has the burden of 
showing there was price discrimination. 
In response to your interroagatories, the 
defendants have given several possible reasons for the 
price differential, all of which are supported hy the 


evidence thus far, so that your motion would have to be 


denied. 
MR. SGARLATO: Your Honor, making -- 
THE COURT: Your motion is denied. 
MR. SGARLATO: I understand, your Honor, } 
I would like to make one point. In making out a prima 


facie case, I have shown that these plaintiffs have 
purchased bananas from the same ship, the same quality and 
grade as categorized by the defendant and that there have 
been price differences as great as $1.50 per box and in 
some instances even more. I think that by so doing, | 
have made out a prima facie case. I believe, and I am 
not speaking off the top of my head -- 

THE COURT: We are not on a motion to dis.aiss 
for failure to make a prima facie case. I assume that 


motion should he made by cefendants if they are going to 


make it. Your motion for summary judgment, based on 


~ 
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their answers to certain interrogatories, is denied. 


MR. SGARLATO: Thank you, your Honor. 


motion was an anticipatory defense to a motion I would make. 
I do move under Rule 4l(b) to dismiss on the around that 
the plaintiff has not established a right to relief on the 
facts and on the law. I think all he has proved in the 
area of discrimination is differences. He has put in a 
chart which I think we have at least suggested is only 
half of the universe, but nevertheless that chart sinpl' 
shows differences. 

Everyone agrees we are dealing with a highly 
perishable commodity. In fact, the Robinson-Patman 
Act has a proviso which permits the ieininniee of prices in 
respect to such commodity or a changing market. The 
FTC has written at length guidelines which qualify the 
changing of price in a perishable commodity to not he 
violations of the Robinson-Patman Act. 

I think, therefore, the plaintiff is on notice. 
He cites these FTC guidelines in his trial memorandum; 
that he has to make a chowing that the proviso does not 
apply and the FTC quidclines are not applicable and that 
the transactions which he claims are discriminatory 


occurred at the same time. Or, to put it another way, 


| 


| 
>} 


MR. BROOKS: Your Honor, I suspect Mr. Sgarlato's 
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2 | in the same market for the perishable commodit.y. 
3 He has made no proof as to time of purchase. 
4 The.e has been testimony from the plaintiffs i 
5 | themselves that Mr. Como would place the order two or three 
6 | weeks in advance; Mr. Lembino would place his order the 
7 | Friday before. We have heard no testimony from Mr. 
8 DeMarco at all as to when he would place his order. 
9 | I suggest, in view of the fact we have a highly 
! 
10 | perishable commodity, in view of the law and in view of 
11 | the absence of any showing as to the time, the plaintiff 
2 " has not met the burden he must meet to show price dis- 
13 | crimination, 
14 |] Even if your Honor should believe he has met 
15 | that burden, I think he has not made nae showing of sub- 
16 stantial effect on competition. The Act does not 
7 || prohibit differences in price or even discrimination, but 
18 || it only prohibits such discrimination which has a subst.an- 
19 || tial effect on compensation or tends to create a monopoly. 
| 
29 | There has been no showing of market effect at 
21 || all during the four-year period this complaint is addressed 
2 || to. 
3 I think the most startling thing the plaintiff 
2A has not proved at all are damages under the Rule of 
25 Fnterprise versus Texaco. In that case Judge Hand said 
’ | 
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2 | in a price discrimination case you must show actual 
3 damages, and if as Mr. Como testified you simply jacked 
4 | up your markup to pass along an unfavorable situation to 
5 ! your customers, you had no actual damage. 
3 6 | The rule in other Circuits, we admit, is taat 
7 | if you simply show a difference between a price to you and | 
S) | a price to another customer and show that that is unlawful | 
9 discrimination, that difference is damage. But, that | 
10 | is not the rule in this Circuit. It could not be clear 
ll and we have seen no proof of damage being caused by pric 
12 | differences. 
13 | There has been a list submitted by Mr. Lombino 
14 |} and Mr. Como of customers they claim they have lost. But, 
| 
15 ! there have been no dollars attached to those customers. 
16 | Not even boxes of bananas. Pll that is in the record 
17 | is a list of customers that were lost. 
18 | If we were to confess judgment in this very 
19 } minute, your Honor, you would be at a loss to deternine 
2 || how much damages to award. There is no evidence on 
21 | which you could come to a conclusion on damages. 
22 There has been income tax returns put in 
23 evidence for two of the three plaintiffs. There was 
24 none put in for Mr. Como. I suggest the most you could 
25 | tell from that is that they are seeking an award for a 
| 
i | 
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guaranteed income. There is no cause or connection 
between price difference or anythiny you can remote:y 
derive from the income tax returns. 

Even if you get to the point of saying even if 
I were disposed to do it on the other elements of the claim, 
I could not come up with any damages in this case. Since 
that is one of the elements the plaintiff has the burden 
of proving, I suggest to you that that alone is sufficient 
to dismiss this case at this time. 

THE COURT: Mr. Sgarlato. 

MR. SGARLATO: Your Honor, what the plaintiffs 


have proven thus far is that they have purchased banans 


from the same company, that these bananas were of the sain 

grade and quality, that they were purchased from the same 

ship, that they would pre-order these bananas as was the 

custom and trade and periodically they did get involved in 

a promotional program and this promotional program was not 

a constant thing, but lasted for a short period of time 
The defendant in his trial memorandum, on 

page 19, gives an example taken from the Trade Practice 

Rules for the Fresh Fruit & Vegetable Industry. 

Example No. 3, at the bottom of the page: 


"A large number of sellers and huyers are 


continuously engaged in bargaining for what 1s from 


tr 
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their standpoint the best possible price for a 
particular commodity. Numerous transactions take 
place with great rapidity, usually consummated fron 
telephone conversations. On occasion, one buyer 
may purchase from a seller goods at a lower price 
and another buyer may purchase goods of like grade 
and quality from the same seller. On the subse- 
quent day or within a series of subsequent day or 
within a series of subsequent transactions on th¢ 
same day the situation is reversed. While at any 
given day discriminations are likely to exist, there 
is not likely to be a violation of Section 1 0° this 
rule if, A, discriminations are not the result of 
a plan or formula whereby a particular buyer or 
class of buyers receives a relatively consistent 
advantage." 

Then he goes into a few other reasons. 


What the defendant would like this Court to 


believe is that this was a vocational advantage that some 


purchasers received and on another week the plaintiff would 


receive the advantage. 


Your Honor, this is not the fact. Your Honor 


must berore deciding this motion study Plaintiffs’ Exhibit 


2 very carefully, and I feel it is necessary to look at 


a 
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defendant's proposed exhibit which shows the total volume 


of sales by the defendant to the plaintiff. 


This, your Honor, was not occasional. This was 


a normal course of events, your Honor. It happened 
practically every week. 

I submit that if your Honor compares the total 
sales through the discriminatory volume of sales, it's 
at least half the sales. [ would represeent to the 
I Court at the time I did not claim discriminaticn were tines 


when they received the same pricc. So, your Honor, 


i} they never received advantages. If periodically they 


did receive a price low, it was around the same price, not 
a dollar below and nothing to compare to what the favorit 
customers of the defendant was receiving. This exam le 
that the defendant cites in his memorandum is totally 
inconsistent with the evidence and it is very deciving 

! Question of damages. I have submitted 

| trial memorandum and I did go into the question of dana 
in detail. I have cited numerous cases in support of my 
contention. The damages required to be proven are not 
definite damages, your Honor. There is no way to prove 
definite damages in a case of this nature. How can I 


prove to your Honor that aside from the differences in 


prices, how can I place a dollar amount on the fact Mr. 
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Como was working from 6 o'clock to 4 o'clock now has to 


tr 


3 | work from 2 o'clock in the morning until 4 o'clock. How 
1} 
\ 4 || do I place a dollar vaiue on that, your Honor? How do I 
5 | place a dollar value on his labor that he put into his 
6 | place of business which he had to sell at a ridiculously | 
| 
| 


~_ 


low price because he didn't need it for his banana business 
8 | any moce; he had to go into a different business. 


4 How do I place a value o Mr. Lombino now 


10 || having to go out and drive a truck and carry bananas when 
| in 1968 he had three employees or five employees and thre 
12 || or four trucks, and he was a businessman. Now he is a | 
13 ! lab -er, your Honor. How do I place a value on Mr. , 
14 || DeMarco who had his own banana business and now 1S a 
15 | laborer working in construction. | 
16 My trial memorandum points out that in many | 
17 instances you cannot prove specific damages ° 
it 
18 | THE COURT: What case is that which says you 
| 19 || cannot prove specific damages? | 
| 0 || MR. SGARLATO: Starting On page 14 of my 
| 21 trial memorandum, the section on damages, gOlng Over to 
| 22 page 15: 
23 | “Public policy requires the wrongdoer shall | 
2 bear the risk of the uncertainty which his own | 
| 
25 wrong has created.” 
| | 
} 
| 
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And, I cite Bigelow versus RKO, Belasco 
Products Company versus Lloyd, et cetera, et cetera. 
There is a whole section on damages here, your Honor. The 
Enterprise case, which Mr. Brooks mentioned, was also 
mentioned in my brief. 

It seems to me, your Honor, that there is no way 
for me to prove a dollar value on these damages. It "s 


similar to a personal injury case where a plaintiff suffers 


a broken leg. How do we place a dollar value on pain 

and suffering? How can I place a dollar value on what 
these men have gone through? Your Honor tas heard them 
testify, They were very colorful witnesses and throughout 


their testimony it is brought out why do it to the little 


man. Why did they do it to me, because Russo was bigger 
than me cr D. Loi was in Hunts Point Market? This wasn't 
fair. 


I can't say to your Honor that I have specif is 
damages which were proven in this case. Aithough the 
rule in “7is Circuit, and I well aware that the rule is 
not that a plaintiff is entitled to the difference of price, 
which is charged. However, your Honor, that was set 
forth in cases wherein plaintiffs were attempting to recover 
just an amount, just the amount of difference in price. 


It is my contention, your Honor, that the 
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difference in price which the plaintiffs pay and the 


to 


3 advantage which they lost, and the amount of meney over 
4 which they should have been charged, is an element of 
4 
5 damage when it is considered along with consequential 
6 damages such as the ones that were prove h re. 
7 The case which Mr. Brooks has cited, the 
8 | Enterprise case, states that the rule in the Second Depart- 
| 
| ment is that we must show consequential injury in the form 
10 | of loss of profits, loss of customers, 
| 
ll | Your Honor, I have also shown loss of customers 
12 || from Mr. DeMarco who went into a completely different 
13 | business. Mr. Como went into a completely different 
14 | business and lost customers and Mr. Lombino, where he said 
5 || he was one of the largest distributors of the City, he a: 
16 || now down to a one-man operation. 
1} 
Ww | 
i 
18 | 
} 
19 | 
20 ! 
| 
21 | 
22 | 
] 
23 } 
i! 
a 
25 || 
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THE COURT: Let me ask you this: Do you feel 
that you haveput in proof from which the Court could find 
that this price discrimination as it exi ted substantially 
affected competition in the amount of business in the 
metropolitan area? 
MR. SGARLATO: Yes, your Honor. Because -- 


THE COURT: Or created a monopoly? 


MR. SGARLATO: Your ‘lonor -- 

THE COURT: And if so, what is that proof? 

MR. SGARLATO: First of all, that proof has been 
given. 

THE COURT: What is it? 

MR. SCARLATO: Your Honor, I:don't believe 


that that is the law. I believe I have proven that, if 


I may go into it inny own way. I th ink that it is necess 


to show that it lessened competition or had a tendency to 
lessen competition. I would even cite that from -- 
THE COURT: Do you show how many men were in the 


banana business in the New York area in the period 


"68 to'72 and how many were in that business say in '73? 
MR. SGARLATO: No. 
THE COURT: That it dropped considerably? 
MR. SGARLATO: No, your Honor. What } ave shown 
precisely is that tie effect on these plainti and I have 
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even brought in an expert who is also in the business in 
Brooklyn -- 
THE COURT: Whoa is that? 


MR. SGARLATO: Mr. Fidella. His testimony 


tended to show that although he is not a plaintiff there was 


an injury to his business because he found it difficult 
to compete. There was a difficulty in competing. Each 
piaintiff testified that there was a difficulty in his 
ability to compete with such distributor as Russo and 
D.Loi and Esposito and these other distributors that were 
receiving favored prices. But I don't believe that it is 
necessary to prove that competition was actually lessened 
altiwugh I have proven it with regard to: the plaintiffs. 
THE COURT: Let's start at the beginning, then. 
As I understand the testimony there were several reas: 


why other dealers in bananas were able to undersell Nr. 


Lombino, for example. One was these rollers which he clauins 


was unable to get. Another was that he delivered bananas 
whereas other men up at the Hunts Point Market or Bronx 
Terminal Market did not deliver, people had to go up there 
and pick them up. 

And the evidence shows that those menup 
there were much larger dealers in bananas than Mr. Lon»bino, 


for example, by his own testimony they had much larger 


h 
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places, sold more bananas, and as a result cculd sell 
bananas cheaper. And there was testimony of Anga Russo 
to the effect that men in thebanana business were sometimes 
able to get rollers by giving in effect money or actually 
giving money, rather, to the agent for the company, who 
would let them know about the rollers and sell the rollers 
to them at a favorable price; isn't that so? 

MR. SGARLATO: Yes, your Honor. 

TUE COURT: So that your own testimony shows that 
at least four or five reasons why men were able to sell 
bananas for less than Mr. Lombino. As I said, the rollers, 
the fact that they did not deliver, that they gave a 
gratuity or bribe or payment to the agent; they also got 
some credits for so-called bad bananas when they put in 
claims. 

MR. SGARLATO: Your Honor, taking those reasons 
from the beginning -- 

TUE COURT: The evidence also shows that there 
were different kinds of bananas, that is, better bananas, 
by Mr. Lombino's testimony, that he wanted all No. i's, 
and certain kinds of bananas from Bolivar, for example, 
were better than bananas from other parts of Ecuador; 
and that Mr. Lombino testified that the Dcuador bananas 


were the best; they were firmer than the bananas from Costa 
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> Rica and Honduras; that there were different kinds of 

3 || Ecuador bananas, as I have said. There were the premiums , 

4 || and the bananas which were later developed to eliminate 

5 | stem rot. All kinds of bananas; is that so? 

6 | MR. SGARLATO: Yes. 
. 7 ! TUL COURT: Which would account for a difference ! 

8 | in price. So that you have put in proof to show that | 

9 ! there were many reasons for price differentials here, 

10 | isn't that so? 

ll | MR. SGARLATO: I don't know, your :ionor. | 

12 || your Nonor is first of all mistaken in that Mr. Lombino 

13 } testified that Bolivar and Guayaquil are of the same 

4 | quality. I have only compared bananas of the same grade ! 

15 } and quality in Plaintiffs' Exhibit 2. For example, 

16 if your Honor turns to any page in Plaintiffs' Exhibit 2 | 

17 you will see that in the right-hand column it said type | 

18 of banana, and there are different types of bananas. | 

19 But I have never compared the different types. | 

20 For example, if Russo purchased bananas and I am 

21 ||. comparing that to a sale made by Lombino, I have only compared 

22 the same type. I have never compared different types. 

I agree that there are different types, but I have never 
compared them. 
25 | The only testimony was that included in the 
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category Ecuador boxes are the two types, Bolivar and 
Guayaquil. All of my witnesses have testified that 
those bananas were basically the same and they had the same 
cost. So that would not explain the difference in price, 


the type of banana. That could never explain the differ- 


ences in price. 


The bribe, as your Honor puts it, or as Mr. 
Brooks calls it, has been, I believe, I believe your llonor 
fully understood what the implications of this were. 
reason I started in 1962 was to show how long it was going 


on, and Mr. Russo even testified it was going on before 


that. 


If we give credence to Mr. Russo's testimony, 
and if your Honor reads Plaintiffs' Exhibit 2 and studies those 
things, you will see, your Illonor-- and those figures were 


taken from defendant's records, by the way -- thts 


tion was always available to the defendant. 


discz-epancies in prices. So if your Honor accepts the 
argument, for example, that well, this was done by an 
employee of the company rather than by the company, your 


Honor, tiiat witness' testimony was that it's been going on 


for 15, 20 years or so, and that each employee - 


has always been an employee in that position that has 


favored certain customers. I say that in that period of 
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time if we believe what Mr. Russo says, why didn't this 
company know about this? They must have had some indica- 
tions right in their own re-crds and it is not a ten or 
twenty cents difference, your Honor. 

THE COURT: Let's take the testimony of Mr. 
Lombino who said that he had regular customers and that is 
why he ordered from Standard, so that he would be certain to 
have bananas to supply his regular customers which resulted 
in a certain profit to him. 

MR. SGARLATO: Yes. 

THE COURT: It seemed clear from his own testimony 
that he could not take advantage of rollers at the last 
minute, because he couldn't operate in that way, his 
customers might be left without bananas if he was hanginy 
around hoping there were rollers that week, isn't 
that so? 

MR. SGARLATO: No, that is not true, your 
Honor. Your Honor must understand, I have lived with 
this case for three years. What Mr. Lombino said is that 
he could have taken advantage of rollers becuase he had 
the room to storethem in his refrigerated rooms, and he said 
he could hold those bananas back from ripening by lowering 
the temperature, and that he cculd have used those 


bananas for the next week. So he could have taken 


elbr 7 37k4a a8 
advantage of that. 

THE COURT: Why didn't he? 

MR. SGARLATO: Because they were never given 


to him, your Ilonor, or if they were, it was very few. 
Because, your Honor, that is the whole pint of this case. 
There waS a common plan or scheme here. There were 
certain customers of this company that were preferred, 
ane I submit to your Honor if your Honor dismisses this 
case at this time youwill be doing these plaintffs a great 
injustice, if nothing else, your Honor; I submit that 

the defendant must put its employees on that stand and hav 
themsubjected to my cross examination as to why these 
price differences occurred, and I guarantee your Honor that 
I will show your Honor by the defendant's own witnesses, 
and in particular Mr. Sbrocco, who is in this courtroom, 
that there was something going on in that company thut 


definitely discriminated against these three plaintiffs, 


and 1 don'trepresent all of the plaintiffs in that industry, 


your Honor. 

If = had an opportunity I could pick names out 
of that book and make a case for them also because it is 
evident. Your Hionor can go through the defendant's 
exhibits, not the plaintiffs' exhibits, and your Honor 


can see that there is a pattern whereby certain customers 
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constantly and consistently received prices lower than other 


customers, and they can't explain it, your Honor. They try 
to hide it. They put up a wall, and they say on that 


| 
| 
wall there are five reasons here, take your pick, we don't 
know which one it is. 
If you don't know which'one it is, how do you 
know it is any of them? Maybe there is no reason, maybe 
it's discrimination. They did answer certain of those 


~- they did find reasons for certain of those discrimina- | 


tions, and they stated them. These rollers that your 


ilonor mentioned, even if they were giving out rollers, 
the testimony of the plaintiffs showed that they couldn't 
obtain these rollers, and Mr. Como even testified that 
he tried to obtain them, that he asked Mr. Sprocco for them all 
the time, and Mr. Sprocco told him they weren't available 
and Como told us he could have used them, he could have 
stored thej, he could have asked a friend of his to store 
them, to save money. 

Your lionor, when a man who works for half a dollar 
on a box of bananas which weighs 40 pounds and he has to 
Carry it on a truck and drive it around and bring it to 


customers for 50 cents finds out that someone else is elling 


bananas for less than what he pays for them, bananas of the 


same grade and quaiity, this I submit injures competition 
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in and of itself, and if your Honor feels that T haven't 
proven it specifically injured competition, it tends to 
injure competition and I submit that's all I have to prov: 
under the Robinson-Patman Act. 

I saw that statement even in the defendants' 
trial memorandum; I don't have it at the moment, but I did 
see it in the defendants' trial memorandum, where he says 
tends to injure competition, or tends to create a monopoly. 
It doesn't have to be shown th: it actually happened, 
your Honor, and itdmesn't have to be shown that the amount 
damages were $50,000, $50,862 -- that is impossible to 
prove, your Hionor. There is no way I could prove that. 

The Enterprise case specifically states you must 
show that there was injury to competition, you must show 
loss of profit, you must show loss of customers. This is 
what I have shown, your Honor. And I have shown specific 
instances where for example Mr. Como was forced to sell 
his property because he had no more use for it and he was 
just paying the expenses. 

There was one otherthing that your Honor brought 
out that I'd like to clarify,and I was trying to clarify 
it during the trial. That is this: Mr. Lombino, 


I submit, was the largest plaintiff insofar as he purchased 


more bananas than the other two plaintiffs combined. Now, 


oft 
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2 we were comparing theme example that your lionor gave 
3 | where he could go and pick up bananas in the market as 
4 opposed to having them delivered. I'd like to point out | 
5 || that Mr. Lombino has business where he said his overhead | 
6 | was very low. He paid approximately $125 a month for rent, | 
7 he had no emr toyees, he drove his own truck which he owned; | 
a he lifted the bananas, he had no laborers that he hired. | 
9 | I got various descriptions of the D. Loi operation | 
| 
10 | in the market. This was anoperation where a man could | 
11 || store thousands of boxes of bananas; he had the facilities | 
| 
12 | in the largest fruit and vegetable market in this area. | 
13 I think one of the witnesses testified in the United | 
4 | States. This business that Mr. D. Loi had, he said the | 
5 man .ad many employees. Even if that man doesn't deliver | 
16 i bananas, your Honor, what does it cost Lombine to get in his | 
7 | own truck? It cost him his gas and his insuranée and | 
18 || the maintenance on the truck. | 
19 THE COURT: Let's take that -- is it D. Loi? | 
20 MR. SGARLATO: Yes, D. Loi is the man in the | 
21 Bronx Terminal Market. | 
} 
22 | THE COURT: He is the biggest in the area, did | 
: | 
2A MR. SGARLATO: lle is one of the biggest, your | 
25 Honor. | 


| you say? 
| 
| 


) 
’ 
; 
’ 
’ 
’ 
? 
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2 | THE COURT: Let's say he buys every week 
at 3 10,000 boxes of bananas. Mr. Lombino testified that he | 
4 | bought how many per week? 
5 MR. SGARLATO: Mr. Lombino purchased between 
6 800, 1000 a week during this period. He was not a small 
7 plaintiff. 
8 || THE COURT: Let's say that he purchased a thousand 
9 | a week and Mr. D. Loi purchased 10,000. 
10 || MR. SGARLATO: That wasn't the case, your 
ll | Honor. | 
12 THE COURT: You said he wasn one of the biggest. ) 
13 || There was no evidence here as to what he purchased. 
l4 MR. SGARLATO: Yes, your Honor. The evidence 
15 | is in Defendant's Exhibit 2 and this exhibit shows thc 
16 number of boxes -- 
17 THE COURT: How many did he purchase then? 
18 MR. SGARLATO: It wasn't that many more than 
19 Lombino. That would not justify -- 
v 20 | MR. BROOKS: Your Honor, I'd like to remind 
21 the Court and Mr. Sgarlato that our exhibit is not in 
| 
22 evidence yet. So if he is relying on that for his record, | 
23 it's not part of it. 
2 MR. ‘ “ARLATO: It's been stipulated that that 
25 | is accurate your Honor. I will rely on my own record, then, 
| | 


to 
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which are in evidence. Taking one at random -- 

THE COURT: You concede that Mr. D. Loi is a much 
bigger -- 

MR. STARLATO: He is not, your Honor. He is 
bigger, but not that much bigger, your Honor, where it would 
justify. Here, for example, on April 1968 he purchase« 
300 boxes from Stanaard Fruit. In May of 1968 he purchased 
600 boxes, and Lombino purchased that week 1400. 

Your Honor, I hate to keep -- here's an instance 
in March of '69 where -- 

THE COURT: I thought one of your witnesses, 

Mr. -- the last one who testified, Mr. Como, I thought he 
testificd that he was up there at Hunts Point Market. 

MR. SGARLATO: Yes. 

THE COURT: And he looked at it, and he had seven 
or eight rooms; is t..at so? 

MR. SGARLATO: Your Honor, we are just concerned 
about the sales from Standard Fruit Steamship Company. 

I don't know, there are other banana banana companies that 
in all probability Mr. D. Loi deals with. 

THE COURT: That is what I was getting at. If 
Mr. D. Loi has seven or eight rooms and can sell 10,000 boxes 


of bananas a week and Mr. Lombino sells only a thousand and 


his markup is a dollar twenty -- 
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|| MR. SGARLATO: $1, $1.20, your Honor. | 
3 THE COURT: You understand,of course, asa matter | 
4 | of elementary economics that Mr. D. Loi could sell 10,000 | 
| 
5 || boxes at 40 cents a box and still come out ahead of | 
6 || Mr. Lombino, isn't that so? 
, 4 MR. SGARLATO: Yes, your Honor. 
8 But there have been instances where for example 
3 | the plaintiff Lombino testified that one of his customers 
10 | could go to the market and purchase wananas for what he 
ll was paying for them. I don't see how any economic seed 
| | 
12 can overcome that. And your Honor must also take into | 
13 consideration that you go reach a point depending on how 
4 || big Mr. D.Loi is -- 
15 | THE COURT: Yes, but Mr. D. Loi was buying thesc: : 
16 rollers, wasn't he? 
17 Wasn't that the testimony? | 
18 MR. SGARLATO: No, your lionor. Frank Russe 
19 was buying rollers. 
20 THE COURT: By paying off the agent far the 
21 company, isn't that so? | 
oo MR. SGARLATO: Yes, your Honor. I'd like to point 
23 out that most of his testimony, the direct testimony of 
2A these witne: ses is probably not what your Honor is talking 
23 || about. The testimony that your Honor is talking about 
& 
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most of which was brought out on cross examination has 
3 | a foundation by Mr. Brooks for these defenses that he feels 
I 
q ‘ he is going to raise, that havne't been brought out by the | 
|| plaintiff because they are defenses in the Robinson-Patman 
6 ; er ; 
Act. Cost justification is adefense, promotional program 
: is a defense. 
a | | | | 
Your Honor, this promotional program that the 
9 | 
| defendant was engaged in does not qualify as a defense under 
” | the Robinson-Patman Act. Under the Robinson-Patman Act 
uN there must be a binding and enforceable agreement to 
12 
qualify as a promotional program. A promotional progi.am i 
s also requires that there be a cost savings by the defend- 
1 
. ant. 
! 
| 15 | The defencant has not shown any cost saving by | 
" using this promotional program, and I submit is his burden 
2a to prove. He must show that -- : 
o | THLE COURT: No, we are on the plaintiffs’ burden 
19 right now. 
2a | MR. SGARLATO: Your Honor is going into defenses 
21 r . | 
at the present ime. 
| 
= THE COURT: Your burden in the first instance was | 
Eee 3 ' 
to show price discri‘ianation. | 
a MR. SGARLATO: My burden, your Honor, which I think] 
4 T have done is to show ac the » ime time -- the most I could | 
| | 
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show, I don't see how I could show anymore, during the 

same periods of time, and I have minimized that time period 
down to one week, the time it takes to order from a ship, 
and these bananas were all purchased from the same ship, 
the bananas that I compared. So I have got them down to 

a substantially short period of time,one week. 

I have shown that they have the same grade 
and quality by showing the categories which the defendant 
uses. The defendant has stipulated that they use about 
10 or 15 different categories in describing their bananas. 
And how he asks this Court, which is really ridiculous, 
if they go out of their way to make 15 different categories 
or 10 different categories for difference, and they do 
categorize the bananas from the same place, such as 
Ecuador bananas, Ecuador Doles, Ecuador Premiums, now they 
insult this Court hy saying what we want you to believe 
that under one c«¢ those categories there are different 
types of bananas. 

I say to the defendant, if there are different 
types of bananas, why don't you put in ESTO pce 
Why dc you have two categories under one name? 

And there's beer no explanation for that, your 
llonor. If they have all of these different names, why 


not make one more, because they are all brand names that 
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they have made. 

I have compared all these categories that they 
have. And my witnesses have testified that vhey were 
the same grade and quality of bananas and that they cost the 
same, and that they should cost the same. 

I have further shown, your Honor, that as elements 
of damages, going along with my burden of proof, the time 
when it was purchased, the quality that ws purchased, 

I have also shown that as a ~esult of these differences in 
prices these plaintiffs have suffered. Two of them have 
gone out of business. One of them has gone from a business 
that was one of the largest businesses in the city to one 

of the smaller banana distributors in the city, where he has 
one-man operation, where he is frrced to work harder. 

Now I submit to the Court that using these 
other elements of damage, the working more hours; the loss 
of customer elements, now in addition to considering thors 
damages your Honor should also consider the difference in 
price which was charged to these different plaintiffs, 
because why should they have paid that higher price? 

And the rule in this circuit is that that element should 
not be considered alone, but there is no rule in this circuit 
that says that element should not be considered in con- 


junction with other elements. e 
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So, your Honor, it's obvious that something 
smells in this business, and we haven't found out exactly 
what it is yet. But, I say to your Honor that I have 
submitted enough information, an overabundance of inform- 
ation whereby the defendant now receives the ball. The 
burden of proof should now shift, your Honor. Let him 
explain to this Court why these differences appear and if 


he can explain them, let him do so and he can obtain costs 


against my clients but let me cross-examine those witnesses, | 


your Honor, and I will show to. you that there were 
preferred clients and there is no explanation and they 
have no explanation. 

Shank you, your Honor. 

MR. BROOKS: Two points, your Honor. 


THE COURT: All right. 


MR. BROOKS: This is the first time*I have hear} 


a plaintiff suggest it's up to the defendant to call son 
witnesses so plaintiff can cross-examine them to establish 
his prima facie case. Mr. Sbrocco has been sitting in 


this courtroom since the trial s ed. In fact, Mr. 


Sgarlato wanted to get him excluded. He was free to call 


him. Mr. Sbrocco would be the person to supply missing 
evidence to plaintiffs' prima facie case. It was Mr. 


Sgarlato's obligation to supply that evidence. Not mine. 


| 
| 
| 
| 


| 
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| 
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I'm not obligated to call Mr. Sbrocco. Plaintiff has 
rested and has not put in that evidence. The absence of 
the evidence must defeat this claim, I think. 

I also think his confession that he cannot 
prove a dollar value in the damage area must defeeat his 
claim. I don't think your Honor can evaluate without any 
evidence, without any testimony, what the diminution in the 
value of these plaintiffs' businesses were. I know that 
is sometimes a standard of damage in an antitrust case, 
but there is evidence to sustain £¢.. There is economic 
or accounting testimony. There is none in this case. 
There is no causal connection that has been shown between 
these plaintiffs going out of business and those price 
differences that are on Plaintiffs' Fxhibit 2. NotrAing 
to connect them up. 

So that I think Mr. Sgarlato's arqument sub- 
stantiates our position qn this motion that there 1s not 4 
prima facie case in the record of this case. 

THE COURT: Yes, I think the motion would have 
to be granted because of a failure of proof here on every 
score. 

First of all, as I have indicated, I find no 
proof other than mere differences, of any discrimination. 


It seems clear from the evidence that the price discrimin- 


1¢ 
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ation here, or differences rather in prices resulted from 


a number of things which the witnesses themselves testified 


to. 


There was also ne proof the defense counsel says 


with respect to the time of these various purchases. 
There was certainly inadequate proof talking af ut the 
commodities of like grade and quality. 

There is very little proof of the effect of 
such discrimination and its effect on competition. 

MR. SGARLATO: What your Honor is saying -- 

THE COURT: Just a minute. You will have a 
chance to talk. 

And, there is a fai'ture of proof with respect 
to any lost profits suffered by the plaintiffs in this 
case. There is no causal connection, as pointed out by 
the defense counsel, between any differences shqwn 1n 
Plaintiffs' Fxhibit 2, and the failure of the business¢: 
of three plaintiffs. 

So that, as I have indicated, the motion to 
dismiss for failure to make out a prima facie case is 
gro nted. 

Since this is a non-jury case, Mr. Saarlato, 


if you intend to appeal, I would have to write out in 


more detail my opinion, which I just read orally, on the 


1 hps 387a 358 
2 failure of proof on every score, beginning with any proof 
3 that there was discrimination resulting in any effect 

Hs 4 whatsoever on competion. There has been a complete fail 
5 | ure of proof of any lost profits resulting from any price 
6 discriniraticn. 
7 There has been a failure of proof as to whether 
8 we were dealing with the same commodity, ¢ *t is, of like 
9 | grade quality. | 
10 ror those reasons, as I have indicated, the | 
ll motion is granted. | 
12 If you intend to appeal, let me -- also I cam | 
13 write it ont. 
14 MR. SGARLATO: I would like to state this it | 
15 the present time, your Honor: | 
16 UnequivocalJy and with out doubt I will appeal | 
17 this case and I tetally disagree with your Honor's decision 
18 and I take exception, respectfully. | 
i9 T). COURT: We have a daily transcript thus tar | 
20 | in the case, and the Court is going to require the parties 
21 to submit proposed findings and facts and conclusions of 
22 | law on or before 3% p.m., August Sth. I going to | 
23 change that date to August 14th. | 
2A Thank you, gentlemen. August 14, 5 o'clock. | 
25 (Time noted: 6.00 p.m.) 
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PLAINTIFFS' EXHIBIT 2 = SUMMARY OF SALES BY DEFENDANTS 


CUSTOMER NAME 
PRICE 


F. Ricigliano | Newark 3/7/68 $2.20 : Ecuador Boxes 
F. Russo | $2.00 
| $2.40 
| $2.10 
i 


Federico Bros. $2.40 


ee narco $2.60 


~ Lombino & Sons $2.60 
$2.60 
$2.40 


~ Como Bros. © 2.60 


Banana Distributors of N.Y. 


CUSTOMER NAME INVOICE DATE AND 
PLACE 


Newark 3/14/68 $2.50 Ecuador Boxes 
$2.50 ” 


$2.50 
$2.50 


Como Bros. $2.80 
Park Avenue Banana ; $2.50 
Lombino & Sons $2.80 

: $2.80 


$2.80 
$2.80 


P. Alpino | $2.50 


Banana Distributors of N.Y. $2.50 


CUSTOMER NAME 


American Banana Co. 


A. Curatola 


John DiMartino 


D. Loi & Son 


Lombino & Sons 


| 


{ 


DATE AND 
PLACE 


N.Y. 3/21/68 


w 


$2.50 
$2.50 


Honduras Clusters 


; i 

t | 
CUSTOMER NAME (| INVOICE ; DATE AND 
: 


PLACE PRICE 


P. Alpino Newark 3/28/68 : $2.50 Ecuador Boxes 


American Banana 7 $1.86 


Banana Distributors of N.Y. i $2.00 
$1.50 
$1.50 


Como Bros. | $2.50 


T. Dernarco ' $2.80 
$2.80 


J. Espcsito & Sons $2.00 


$2.50 
» $1.80 
$1.80 


DO. Lot & Son, Inc. 
Lombino & Sons, Inc. 


Park Avenue Banana 


Frank Russo 


CUSTOMER NAME INVOICE 


Frank Russo 
Striks & Schwartz 


Ben Yellin 
Yel-o-ripe Banana 


Dave Ziedman 


DATE AND 
PLACE 


' Newark 3/28/68 


$1.60 
$1.60 


$2.00 
$1.70 


$2.50 
$2.00 


$2.50 


AO tO Me Nw tte he 8 rhe 


Ecuador Boxes 


CUSTOMER NAME INVOICE ; DATE AND 
PLACE 


| TYPE 
me 


P. Alpino Newark 4/4/68 | | Ecuador Boxes 


American Banana . 


Banana Distributors of N.Y. 


| 
| 
Como Bros. . 
A. Curatola 
| 
j 
| 
| 
| 


Te. Demarco 


J. Esposito 
M. Handler 


Lombino & Sons 


H. Mileo 
Park «.venue Banana 
=rank Ricigliano 


=rank Russo 


CUSTOMER NAME 


South Brooklyn Potatoe 
Striks & Schwartz 


Ben Y 


INVOICE DATE AND 
PLACE | PRICE 


' Newark 4/4/68 | $2.80 
{ | 
" | $2.90 


| $2.80 


] 
i 


1 
| 
} 


| 
{ 
| 


TYPE 


Ecuador Boxes 


" 


CUSTOMER NAME INVOICE 


P. Alpino 

Como Bros. 
A. Curatola 
T. Demarco 


J. Esposito 


Federico Bros. 
Golden Ripe Banana Co. 
D. Loi & Son, Inc. 


Lompino & Sons 


H. Mileo 
Frank Ricigliano 


Frank Russo 


DATE AND 
PLACE 


Newark 4/11/68 


Ecuador Boxes 


CUSTOMER NAME INVOICE ; DATE AND 
PLACE PRICE UNITS 


' | 
Ben Yellin j Newark 4/11/68: $2.50 Ecuador Boxes 


Dave Ziedman 5 i " i $2.50 5 " 


CUSTOMER NAME INVOICE | DATE AND 
NO. PLACE 


American Banana Co. 'NY 4/22/68 


J. Esposito 
Gold-N-—Ripe Banana Co. 


D. Loi é 


Lombino & Sons 
Park Avenue Banana Co. 


Frank Russo 


Striks & Schwartz 


CUSTOMER NAME } INVOICE 
NO. 


DATE AND 
PLACE UNITS 


' 
i 


P. Alpino Newark 4/25/68 


; Ecuador Boxes 
Banana Distributors 


Somo Bros. 


{ 
! 
j 
} 
i 


} 


T. Demarco 
J. Esposito & Sons 
Gold=-N=rRipe E iana Co. 


Lombino & Sons, Inc. | 5446 $3.70 
i $3.70 
$3.70 
$3.70 
. Mileo ' $3.30 
Frank Ricigliano 5448C $3.30 
Frank Russo 1} $3.10 
$3.30 
$3.30 

Tropic Gold Banana , 54493 


Ben Yellin i 54499 


Dave Ziedman 


Tropic Gold Banana Co 


CUSTOMER NAME 


P. Alpino | Newark 5/9/68 {| $3.20 


} 


American Banana Co., Inc. 
Banana Distributors of N.Y. 
Como Bros. 

T. Demarco 

J. Esposito & Sons 

Federico Bros. 

Gold-N-Ripe Banana Co. 


D. Loi & Son, Inc. 


Lombino & Sons 


H. Mileo 


Park Avenue Banana Co. 


Frank Riciglianc 


CUSTOMER NAME 


ee 


Frank Russo 


Ben Yellin 


Dave Ziedman 


INVOICE 
NO. 


DATE AND 
PLACE 


| 
' 
' 


iNiewark 5/9/68 
" 


} 
i 
| 
t 


{ 


ad 


nn ee 


750 
800 
350 
300 


ee NS le et 


TYPre. 


UNITS 


| 


{ 
} 
} Ecuador Boxes 


" 


CUSTOMER NAME INVOICE DATE AND 
NO. PLACE 


P. Alpino 56587 Newark 5/16/68, $3.10 1 Ecuador Boxes 


3anana Distributors of N.Y. | 56594 | $3.10 


Como Bros. 56598 i $3.40 
T. Demarco | 56602 $ $3.10 
J. Esposito 56605 - $8.10 
Gold-N-Ripe Banana Co. 56614 , $3.10 
Lombino & Sons 56628 $3.40 
" $3.40 

$3.00 

$3.40 

H. Mileo ‘ $3.10 


Frank Ricigliano - $3.10 


Ben Yellin $3.10 


CUSTOMER NAME INVOICE | 
NO. | TYPE 


_———_____-_____—____—__——————eseesemhnhn 


P. Alpino Ecuador Boxe 


Banana Distributors of N.Y. 


Como Bros. 
T. Demarco 


J. Esposito & Sons 


Gold-N-Ripe Banana Co. 


Frank Ricigliano 


H. Mileo 


Frank Russo 


Ben Yellin 


€ USTOMER NAME DATE AND 


PLACE PRICE TYPE 


an so 
P. Alpino | Newark 5/30/68 $2.°* 


Como Bros. ! $2.90 

T. Demarco $2.60 

J. Esposito & Sons $2.60 

Gold-N=-Ripe Banane Co. , $2.60 

Lombino & Sons $2.90 

$2.90 

$2.90 

$2.60 

H. Mileo 58000 $2.60 
Park Avenue Banana Co. 58002 
Frank Ricigliano 58012 
Frank Russo ; 58014 


Tropic Gold Banana Co, 


Ben Yellin 


_— 


USTOMER 


Ee aA 


P, Alpinc 
omo Bros. 


. Demarco 


eee cet NES TOLL AICI 


. Esposito 


old-N-Ripe Banana Co. 


Lombino & Sons 


H. Mileo 
Frank Ricigliano 


Park Avenue Banana Co. 


st 


CUSTOMER NAME 


P. Alpino 
Como Bros. 


A. Curatola 


T. Demarco 


J. Esposito 


H. Mileo 


Lombino & Sons 


Frank Ricigliano 


Frank Russo 


Gold-N-Ripe Banana Co. 


| 


i ete St! PMP 
| 


ara SER ia 
—iF ‘ + 
INVOICE 
NO. 
i 59208 
i 
59217 
{ 59220 


18) 
Ce) 
tO 
i)¥) 
@ 


< e 


| 


DATE AND 
PLACE PRICE UNITS 
i —— 
i 
| Newark 6/13/64 $2.20 500 
" i $2.50 250 
i 
' " + $2.20 1 700 
" $2.20 300 
| | | 
: $2.20 100 
{ 
" $2.20 { 300 | 
" $2.20 300 
" “0.5 se 
t 
" $2.20 | 375 
; j 
i " $2.50 ; 300 } 
" ' $2.50 300 
" ; $2.50 300. j 
2 ; : ! 
i 
" | $2.20 } 200 
| ‘ 
i " } $2.20 } 600 
" 1 $2.20 750 |} 
" $2.20 } 900 
i " $2.20 | “450 } 
" $2.20 250 i 
" $2.20 350 |! 
t 


| 
oe ae OE 


TYPE 


Ecuador Boxes 


e/04 


Z 5 en So PRINS EA SII SHS ee oh Se + Re 


CUSTOMER NAME INVOICE DATE AND 
NO. PLACE } TYPES 


} Newark 
Pp. ALPINO 59988 | 6/20/68 { i Ecuador Boxes 


COMO 59996 


T. DEMARCO 60001 


—— et TCT I 


J. ESPOSITO i 60003 


GOLD-N-RIPE BANANA CO. 60011 


LOMBINO & SON } 60023 


PARK AVE. BANANA CO. 
FRANK RICIGLIANO 


FRANK R USSO 


ep UNE SSS PRO TON TN 


STRIKS & SCHWARTZ ' 60044 
60044 


DAVE ZIEDMAN * 60057 


cee SS 


“NVOICE DATE AND 
CUSTOMER NAME NO. PLACE 


Newark 


AMERICAN BANANA CO. i 60648 | 67/68 Ecuador Boxes 


BANANA DIST. OF N.Y. t 60654 


COMO BROS. | 60659 
T. DEMARCO i 60664 
J. ESPOSITO 60666 
D'LOI & SON, INC. 60684 
LOMBINO & SONS ' 60685 


PARK AVE. BANANA 60691 


FRANK RUSSO - 60702 


STRIKS & SCHWARTZ, INC, 


CUSTOMER NAME INVOICE 
NO. 


Newark 
7/11/68 - | Ecuador Boxes 


COMO BROS. i 61952 


T. DEMARCO 61957 


nce nt 


FRANK RUSSO } 61993 


; 
i 
\ 
{ 
; 
i 
i 
5 
} 


ae 


ee a 


- ~& ont 


AMERICAN BANANA CO. 62616 Ecuador 


COMO BROS. 62624 


T. DEMARCO 


H, MILEO 


PARK AVE. BA NANA 


FRANK RUSSO | 62664 


CUSTOMER NAME | INVOICE | DATEAND  ; : 
SS — —————— —— — } > MO  ———— — , a te RICE. ———— a > —lYPE 


Nevvark 


P. ALPINO 305 | 7/24/68 Ecuador Boxes 


375 
300 
eA ae A 


DEMARCO 63065 


LOMBINO & SONS 63081 


H. MILEO ; 63083 


PARK AVENUE BANANA CO. 63084 


FRANK RICIGLIANO | 63094 
FRANK RUSSO { = 3095 


' 


STRIKS & SCHWARTZ 63098 


| 
} 
i 
{ 
} 
} 


CUSTOMER NAME 


P, ALPINO 


AMERICAN BANANA CO. 


COMO BROS. 


A. CURATOLA 


T. DEMARCO 


D'LOI & SONS 


LOMBINO & SON 


PARK AVENUE BANANA 


FRANK RICIGLIANO 


FRANK RUSSO 


STRIKS & SCHWARTZ 


INVOICE 
NO. 


63900 


63901 
63908 
63912 
63914 
63933 
63934 


63938 


mi 


63947 


63948 


| 


DATE AND 
PLACE 


Newark 
7/31/68 


Ecuador 


" 


PLACE 


CUSTOMER NAME | 


INVOICE NO | DATE AND PRICE UNITS 


eS 
————————— 


OO 


| | | 
Newark | | 

COMO BROS | 64543 \ 8/7/68 ‘ Ecuador Boxes 

, : 

GOLD - N - RIPE BANANA CO. 64530 

' 


LOMBINO & SON 64563 


H. MILEO 64566 
PARK AVE. BANANA 64567 
FRANK RICIGLIANO 64577 


FRANK RUSSO 4578 


i 
CUSTOMER NAME INVOICE No. | DATE AND PRICE UNITS 
j 


Newark 


BANANA DIST. OF N.Y. of i 8/14/68 Ecuador Boxes 


i 


COMO BROS, 651 " 
T. DEMARCO 
LOMBINO & SONS 65195 


H. MILEO | 65197 


PARK AVE. BANANA 65198 


FRANK RICIGLIANO 65208 


FRANK RUSSO 


STRIKS & SCHWARTZ 


CUSTOMER NAME INVOICE NO. DATE AND 


PLACE 


ee 
j | 
| | 
| Newark 

P. ALPINO | 8/21/68 


Ecuador Boxes 
COMO BROS. 

T. DEMARCO 

LOMBINO & SONS 65756 

H,. MILEO 65758 

PARK AVE. BANANA 65759 


FRANK RICIGLIANO 


FRANK RUSSO 


ee ee 


INVOICE NO. }| DATE AND 
PLACE 


Newark } 
BANANA DIST. OF N.Y. 79 | 8/28/68 ; | Ecuador Boxes 


"! 


COMO BROS 66184 


T. DEMARCO 66190 


LOMBINO 66205 


H. MILEO 66209 


PARK AVE, BANANA 6621) 


FRANK RICIGLIANO 


STRIKS & SCHWARTZ 


| 


' 
} 
t | 


| 
\INVOICE NO. lDATE AND | PRICE 
| | PLACE | 
| Newark 
COMO BROS. 66857 | 9/4/68 


CUSTOMER NAME UNITS 


ED 


$2.70 Ecuador Boxes 


T. DEMARCO 66862 


LOMBINO & SONS 66880 


H. MILEO 66882 


FRANK RICIGLIANO 66890 


CUSTOMER NAME INVOICE NO. DATE AND 


PLACE 


| 
| 
| 
| 
| 


See 
_————— ee _ 
{ 


Newark { 
P., ALPINO 9/12/68 $3.00 ' Ecuador Boxes 


BANANA DIST. OF N.Y. 575 uy $2.20 


LOMBINO & SONS , a $3.30 
$3.30 


H. MILEO 67559 | =$2..90 
COMO BROS. 575 " $3, 30 
T. DEMARCO 57538 " $2.90 


FRANK RUSSO 


STRIKS & SCHWARTZ 


INVOICE NO. | DATE AND PRICE 
PLACE 


; Newark 
P, ALPINC | 9/18/68 | Ecuador Boxes 


AMERICAN BANANA CO. 


BANANA DIST. OF N.Y. 


COMO BROS. 67895 
T. DEMARCO 67900 
JOHN FEDELE 67903 
LOMBINO & SONS 67919 


H. MILEO 67921 


FRANK RICIGLIANO 67931 


FRANK RUSSO 67932 


! 


STRIKS & SCHWARTZ 


CUSTOMER NAME 


COMO BROS 


T. DEMARCO 


JOHN FEDELE 


LOMBINO & SONS 


H. MILEO 


PARK AVENUE BANANA CO. 


FRANK RICIGLIANO 


FRANK RUSSO 


sae i 


INVOICE NO. 


68579 
68584 
68586 


68602 


68604 
68606 
68616 


68617 


"! 


DATE AND 
PLACE 


Newark 


9/25/68 


UNITS 


Ecuador Boxes 


CUSTOMER NAME INVOICE NO.}| DATE AND UNITS 


| 
| 
| 


{ i Newark 
P, ALPINO 69933 10/9/68 


Ae ish RR St ema 
BANANA DIST. OF N.Y. 69937 
COMO BROS, 69939 


T. DEMARCO 69944 


LOMBINO & SONS 69959 


FRANK RUSSO 69971 


STRIKS & SCHWARTZ 69975 


= 


| 
CUSTOMER NAME !INVOICE NO. | pate AND 
PLACE 


t 


} 
' 
| 
} 
} 
| 


{ Newark 
P. ALPINO 10/16/68 Ecuador Boxes 
AMERICAN BANANA CO. 

BANANA DIST. OF N.Y. 

COMO BROS 
T. DEMARCO 


J. ESPOSITO 


FEDERICO BROS. 70592 
D'LOI & SON 70607 


LOMBINC & SONS 70608 
H. MILEO 70611 


PARK AVE. BANANA 


FRANK RICIGLIANO 


FRANK RUSSO 


CUSTOMER NAME INVOICE NO. | DATE AND 
PLACE 


' 


STRIKS & SCHWARTZ 


Newark 
70627 ; 10/16/68 


" 


Ecuador Boxes 


BEN YELLIN 70636 


DAVE ZIEDMAN 70637 


CUSTOMER NAME 


P, ALPINO 


COMO BROS 


T. DEMARCO 


J. ESPOSITO & SONS 


FEDERICO BROS. 


LOMBINO & SONS 


H. MILEO 


FRANK RICIGLIANO 


FRANK RUSSO 


| INVOICE NO. 


71379 


71384 


71386 


71388 


71416 


71418 


DATE AND 
PLACE 


Newark 
10/23/68 


PRICE 


Ecuador Boxes 


" 


CUSTOMER NAME . | DATE AND 
PLACE 


Newark 
P, ALPINO 10/30/68 


Ecuador Boxes 


BANANA DIST. OF N.Y. 


COMO BROS, 


Tr. DEMARCO 


FEDERICO BROS. 


LOMBINO & SONS 


H. MILEO 


FRANK RICIGLIANO 


FRANK RUSSO 


STRIKS & SCHWARTZ 


DAVE ZIEDMAN 


_ 


4; 


CUSTOMER NAME 
PLACE 


a 
| 
| 


INVOICE NO. F DATE AND 


Tey mara ener Hemeervienn 
=== | 


} Newark 
BANANS DIST. OF N.Y. | 72566 : 11/6/68 
COMO BROS. . | 72570 
T. DEMARCO 


LOMBINO & SONS 


H. MILEO 
PARK AVE, BANANA CO. 


FRANE RUSSO 


BEN YELLIN 


DAVE ZIEDMAN 


PRICE 


Ecuador Boxes 


‘ 


i ; oo ee ome 7 . . 
Laut od metab Swe os Sls (eS ee ij th. eat 


CUSTOMER NAME INVOICE NO. 


| 
: 
| 


Oe 


| Newark i 
11/14/68 : Ecuador Boxes 


\ 
1 
{ 
| 


COMO BROS. 


; 


P. ALPINO 
BANANA DIST. OF N.Y. 

T. DEMARCO 

M. HANDLER 


LOMBINO & SONS 


H. MILEO 
PARK AVE. BANANA CO. 
FRANK RICIGLIANO 


FRANK RUSSO 


BEN YELLIN 


DAVE ZIEDMAN 


nai aa 5 _— = 
Pe eae ET as a tN 


CUSTOMER NAME | INVOICE NO. 


| DATE AND 
| PLACE 
3 
| 


a, eee 
| Newark 
BANANA DIST. OF N.Y. ' 11/20/68 


COMO BROS. . Hote 


LOMBINO & SONS 


H. MILEO 


PARK AVE. BANANA 73993 
FRANK RICIGLIANO 74003 


FRANK RUSSO 74006 


BEN YELLIN 


. @ 
@ Soc the SA. ode 


{3 


eet a ne eis Fe ae 


CUSTOMER NAME INVOICE NO. ;} DATE AND 


PLACE 


— eee Serene renee om 


Newark ! 
Fr, ALPINO 12/4/68 z. Imperial GM 
COMO BROS. 


LOMBINO & SONS 


{ 
i 
' 


DATE AND 


CUSTOMER NAME 
PLACE 


Newark 
: 12 /4/68 


LOMBINO & SON 


FRANK RUSSO 


angi 


Ae Nt am 


CUSTOMER NAME INVOICE NO.! DATE AND 
PLACE 


Newark . } 
COMO BROS, 12/11/68 ‘ Imperial GM 


LOMBINO & SONS ' . " 


FRANK RICIGLIANO 


CUSTOMER NAME 


D'Loi 


Lombino & Sons 


Park Avenue Banana 


Frank Russo 


INVOICE 


| NY 2/17/69 


DATE AND 


PLACE 


| 
| 
| 


| 


| 


j 
INITS | TYPE 


PRICE 

$2.40 600 
$2.00 600 
$2.80 750 
$2.80 750 
$2.00 750 
$2.20 850 
$2.40 200 
$2.40 550 
$2.40 v0 
$2.00 350 
$2.40 300 
$3.00 350 
$2.40 350 
$1.80 300 
$2.40 400 
$2.40 700 
$2.40 750 


Costa Rica Cabanas 


- 
Ww 
Ww 
i) 


CUSTOMER NAME | INVOICE i DATE AND 


Lombino & Sons 82555 =§ NY 3/4/69 


Costa Rica Cabanas 
” 


D'Loi 


Banana Distributors of New York 


Como Bros. 


Federico Bros. 


Park Avenue Banana Co. 


Frank Russo 


INVOICE 


$2.20 


$2.50 


$2.20 


$2.20 


$2.00 
$2.00 


CUSTOMER NAME 


Sao 


T De Marco 
H. Mileo 


Frank Russo 


Striks and Schwartz 


Park Avenue Banana Co. 


INVOICE DATE AND 
PLACE ~ PRICE UNITS TYrs 


Banana Distributorsof New York ‘Newark 3/21/69 ; $2.00 
. ' $2.00 


Imperial GM 
H " 


D'Loi & Son ' $1.80 


pe ne ta ak nl oe enn 


Lombino & Sons ; $2.40 
Park Avenue Banana Co. $2.00 


Frank Russo $2.00 
$2.00 


CUSTOMER NAME 


T. MeMarco 


H. Mileo 


Park Avenue Banana Co. 


Frank Russo 


INVOICE 
NO. 


84156 


84176 


84177 


84186 


84186 
84186 


DATE. AND 
PLACE 


Newark 3/21/€9 


PRICE 


$2.0 
$2.00 
$1.80 
$1.80 


$1.80 
$1.00 


UNITS 


Tropipac 


CUSTOMER NAME 


— 


INVOICE 


Banana Distributors of New York 


Handler 


Lombino & Son 


Frank Russo 


| 
| 


DATE AND 


| 
' 
{ 
} 


Newark 3/26/69 | $2.20 


$2.30 


$2.40 
$2.40 


$1.80 
$2.40 


CUSTOMER NAME INVOICE DATE AND 1 
NO. PLACE PRICE 
eee 


ee 


T. DeMarco Newark 3/26/69 $2.50 
Federico Eiros. $2.20 
H. Mileo 

Park Avenue Banana Co. 


Frank Russo 


UNITS 


ee ee ee nem 


NO 
lc «ert Matta ats ns me wn ies? 
‘ 


‘ 


Como Bros. ‘Newark 4/2/69 | ' Imperial GM 


Lombino & Sons . 


" 


" 


CUSTOMER NAME INVOICE } DATE AND 
PLACE UNITS Rd ol — 


_—_________ ———— 
i] | j 
T. DeMarco Newark 4/2/69 | Tropipac 
Lombino & Sons = ; | se 
‘ ; H H 
i 


Frank Russo 


| 
? 
i 
} 


‘ 
+ pio 


ch. 
; Y 


x ar 


So se ells anit et a tas ie mt 


CUSTOMER NAME 


Banana Distributors of New York 


Como Bros. 


Lombino 


INVOICE 


DATE AND 
PLACE 


Newark 4/9/69 
; 


‘ 


} 
j 


i 


PRICE 


UNITS 


Imperial GM 


" 


PLACE PRICE UNITS 


i 
| 
| 


. 


CUSTOMER NAME INVOICE DATE AND | 
| 
t 


Newark 4/16/69 | $3.10 | Imperial GM 


; 
i 
‘ 


Como Bros. 


" $2.90 


Lombino & Sons 
" $2.90 ; } 


ae 
Se oe lis ~ eye. 


oe a ee 


CUSTOMER NAME INVOICE DATE AND 
PLACE PRICE } UNITS Tree 


tet SN hE 
| : 
| 
T.De Marco | Newark 4/16/69 $2.80 | Tropipac 


Federico Bros. 86872 $2.60 
N. Mileo . 86887 $2.60 
Park Avenue Banana Co. 86888 $2.40 
Frank Russo 86896 $2.40 


86896 $2.60 
86896 $2.60 


CUSTOMER NAME 


Banana Distributors of New York 


Como Bros. 


M. Lombino ® > 


Frank Russo 


INVOICE 
NO. 


DATE AND 
PLACE 


| Newark 4/23/69 | 


TYPES. 


Imperial GM 


* 


° 92a — a ATi ° - 

, r * > ' 
Py ae eae ee ee 
v/ - 


ae See = 


DATE AND 
PLACE TYPE 


CUSTOMER NAME INVOICE 
NO. 


| 


——— 


Banana Distributors of New Nork 88269 Newark 4/30/69 } ; i! Tropipac 


T. DeMarco 88274 


Frank Russo 88300 
88300 


CUSTOMER NAME INVOICE DATE AND 
NO. PLACE PRICE | TYPE 


eS 


i 
| 


———————— 
Como Bros. Newark 4/30/69 | $3.40 | | Imperial GM 


’ 


J. Esposito | ' $2.50 
Lombino | $83.30 
! $3.30 


Frank Russo $3.10 


CUSTOMER NAME INVOICE DATE AND 
NO. PLACE UNITS 


eee — —- ——— 


Como Bros. iNewark 5/8/69 
| 


Lombino & Sons 


Frank Russo 


CUSTOMER NAME | INVOICE DATE AND 


} 


T. DeMarco 89105 {Newark 5/8/69 | Tropipac 


Federico 89110 | 
| 
Frank Russo 89136 

89133 


' 


CUSTOMER NAME j INVOICE DATE AND 
' PLACE 


Como Bros. | Newark 5/15/69 $3.20 Imperial GM 


Lombino & Sons - $2.80 
$2.80 


Como Bros. 


-ombino & Sons 


Frank Russo 


ge ae es ee, 


8 


CUSTOMER NAME 


Como Bros. 


Lombino & Sons 


Ben Yellin 


Dave Ziedman 


INVOICE 
NO. 


DATE AND 
PLACE 


, Newark 5/28/69 


— 
Sr rgil aur ye Paes 
Pettit Re. 


INVOICE | DATE AND 
PLACE [TYPE 


CUSTOMER NAME 


Como Bros. Imperial GM 


Lombino & Sons | 
; " 


CUSTOMER NAME INVOICE DATE AND 
NO. | PLACE PRICE 


T. DeMarco | Newark 6/4/69 | $2.40 


Dave Ziedman $2.30 


CUSTOMER NAME 


T. DeMarco 


J. Esposito 


INVOICE 
NO . 


93478 


93480 


| 


DATE AND 
PLACE 


Newark 6/18/69 


ee rye Nn ane 


aneieneieniananmnis 


titre 


Tropipac 


" 


e954 


CUSTOMER NAME | DATE AND 


94702 NY 6/30/69 ‘ $2.40 


94720 i $2.00 


Customers Name 
—Esteomers Name 


Como Bros. 
Lombino & Sons 
J. Fedele 


American Banana Co., Ine. 


J. Esposito 


Frecerico Bros. 


Park Ave. Ban. 
FP. Russo 
Striks ¢ Schwartz 
Ban. Dist. N. ¥. 


D. Loi & Sons 


Invoice 
No. 


Shipment 


7/10/69 


Price 


$3.00 


Artlenburg " 
New York 


7/10/69 


"oo -, iP 
$2.60 p/o/p 1,000 


$2.20 


$3.00 p/o/p 


$2.60 600 
$3.00 800 


700 
$3.00 p/o/p . 750 


Honduras Cabanas 


CUSTOMER NAME INVOICE | DATE AND 
| PLACE PRICE UNITS 


96713 Newark 7/16/69 Equador Prem 


Lombino & Sons 


Frank Russo 96726 


i 


‘ 
a 


ye 
+ 


exe 


¥ 
ene 


& 


Fs MeN 


* 


~y 


Customers Name 
Cus tone: ss 


Como Bros. 


Dp. Loi & Sons 


Invoice 


Moe, jj. Shipment 


7/17/69 
Banador 
New York 


$3.40 p/b/p 


Cabanas 


CUSTOMER NAME INVOICE DATE AND 
PRICE UNITS 


Lombino & Sons 386 Imperiai GM 


" 


Striks & Schwartz 


M,. Lombino & Sons 


Striks & Schwartz 


INVOICE 
NO. 


DATE AND 
PLACE 


Newark 10/1/69 | 


PRICE 


§ 
} 
‘ 
! 
‘ 
} 


j 
f 
{ 


Imperial GM 


" 


CUSTOMER NAME 


M,. Lombino & Sons 


Frank Russo 


INVOICE DATE AND 
PLACE 


‘Newark 10/8/69 


UNITS 


Imperial GM 


" 


INVOICE | DATE AND 
PLACE 


Newark 10/15/69! Imperial GM 


" t " 


Frank Russo 


a s 


| 
CUSTOMER NAME INVOICE DATE AND | 
NO. PLACE | PRICE | UNITS 


—— 


| 
M,. Handler Newark 11/5/69 $2.60 Imperial GM 


vi $2.40 


Lombino & Sons 
wg $2.60 


j 
! { 


ae oe 


CUSTOMER NAME 


American Banana Co. 


fom] 
on} 


fanana Dis‘ributors of New York 


. Esposito 


. Lombino & Sons 


ark Avenue Banana Co. 


= rank Russo 


INVOICE 


8239 


8239 


8247 
8247 
8247 
8247 
8247 


8248 
8249 
8256 


8256 
8256 


DATE AND 
PLACE 


ee —————— 


| 
} 


Newark 11/12/69 


i 
| 
| 


$2.80 


$2.40 
$2.60 
$3.40 


$2.60 
2.60 


$2.40 
$2.60 
$2.60 
$2.60 
$2.60 


$3.00 
$2.80 
$2.80 


$2.80 
$2.80 


MASS ae as we 


/ 


CUSTOMER NAME 


INVOICE 


Banana Distributors of New York 


J. Esposito 


Avenue Banana Co. 


NO. 


rn 
IN 


} 
‘ 


ewark 11/19/69 


Oo 
oO oO ® 
oo°o 


$: 
$ 
$ 
¢ 
$ 
$ 
$ 


mo wo WO 
fe) 
oO 


® 
Oo 


Equador Cabanas 


CUSTOMER NAME 


v 
2 
O 
m 


INVOICE | DATE AND 
UNITS TYPE 


| 
| 


D'Loi & Sons 


NO. | PLACE ; 


10065 | Newark 11/26/69 | $2.40 500 Equador Cabanas 
10065 " $2.40 500 " 
10065 . $2.60 800 " 
10065 " $2.60 500 " 
10065 | te $2.60 500 " 
10065 " $2.€ 950 " 


10071 ‘ $2.20 237 


10071 


: 


CUSTOMER NAME | INVOICE DATE AND 


PLACE 


FAL Ee Oe ee SN 


D'Loi 10547 ‘Newark 123/69 
Lombino & Sons 10548 . 


Park Avenue Banana Co. 10553 


PRICE 


i 


UNITS 


Equador Cabana 


" 


CUSTOMER NZ. |" INVOICE |DATE AND 
NO. PLACE PRICE UNITS 


i : ‘ j 
ae 12/17/69 $2.60 ' Equador Cabanas 
| | $2.60 " 
$3.00; " 
$3.00 
$3.00 
$3.00 


Lombino & Sons | : $2.60 
' $2.60 

$3.00 

$3.00 


| 
| 
| 
| 


DATE AND 


CUSTOMER NAME INVOICE 
PLACE | PRICE 


i 


UNITS 


{ 
! 
| 
H 
} 


| 
Banana Distributors of New York Newark 12/30/69 | | Equador Cabanas 
; | t ‘ 


"” 


D'Loi 


" 


CUSTOMER NAME 


Banana Distributors of New York 


J. Esposito & Sons 


D'Loi & Son, Inc. 


Lombino & Sons 


Park Avenue Banana Co. 


Striks & Schwartz, Inc. 


INVOICE 


13346 
13346 


13352 
13352 
13352 


13362 
13362 
13362 
13362 


DATE AND 
PLACE 


Newark 1/2/70 | 


PRICE 


UNITS 


CUSTOMER NAME 


D'Loi & Sons 


Lombino & Sons 


PRICE UNITS 


INVOICE, DATE AND | 
NO. PLACE | 
| 


ooo 


Newark 1/8/70! $2.60 
" $3.30 


$3.00 


Equador Cabanas 


" 


Customers Invoice 
No. Customers Name No. Shipment 


PX 1785 Como Bros. 14024 1/9/70 
pt ae ng New York 
vee Ge American Banana Co., Inc. 14005 Aldenburg 


snioment 


Loi & Sons 


Park Ave. Ban. 1/9/70 


F. Russo 


Striks & Schwartz 


Price Units 


$3.30 


$2.40 


159 


500 
800 
700 
300 


400 
800 
400 


Type 


Costa Rica Cabanas 


Invoice ‘ 
Shipment Price’ Type 


Customers Name 


1/15/70 $3.30 Honduras 


: New York n 
American Banana Co. ° . 
Polarstern 


Lombino & Sons 


J. Esposito 


CUSTOMER NAME INVOICE | DATE AND 


NO. PLACE | PRICE j 
! ! | 
Banana Distributors of New York } 15346 | Newark 1/22/70 | $3.00 | Equador Cabanas 
15346 n | 


"WT 


, 
| 


Lombino & Sons 15361 


Mileo 15364 


Invoice 
Customers Name No. Shipment 


Como Bros. 1/26/70 $3.00 
ilew York 
B $2.40 


San. Dist. N. Y. Augustenburg 


Park Ave. Ban. : $3.00 


Type 


Honduras Cabana Cluster 


CUSTOMER NAME 


American Banana Co. 


Banana Distributors of New York 


D'Loi 


Lombino & Sons 


INVOICE 


NO. 


15975 


15982 


15995 


DATE AND 


i Equador Cabanas 


" 


| 
| 
| 


CUSTOMER N INVOICE | DATE AND 


PLACE 


Lombino & Sons 15996 Newark 1/29/70 Equador Flavor Pack 


Frank Russo 16006 


DATE AND 
PLACE 


CUSTOMER NAME INVOICE 


| 
| | 
| 
NO. 


: = ~ | ; { ee hsm | 
American Banana Co. | Newark 2/6/70 


Ranana Distributors af New York 


) 


Ae) 


¢ 
$2.80 
er 

D> 


f 
- 
y 
Cc) 
YU 


\ “7 
cnwarrZ 


j 
USTOMER NAME 1 INVOICE | DATE AND 
NO. } PLACE PRICE UNITS 


' 


—— ——___— -_________—_. = 


\merican Banana Co. 16808 Newark 2/6, 


inana Distribu:..rs of New Y 4| 16816 


posito & So 


Customers 


Customers Name 


Como Bros. 


American Banana Co., 


Inc. 


Invoice 


No. Shipment Price 


2/12/70 $3. 
New York 


Aldenburg 


Honduras Cabana 


CUSTOMER NAME INVOICE | DATE AND 


| 
NO, PLACE | PRICE 


j 
i 
| 
f 
{ 
3 
{ 
i 


| 


————————————————— st eee S550 


| | 


J. Esposito & Sons j Newark 2/12/70! $3.20 
° } " 


| } $3.60 
{ " $3.60 


Equador Cabanas 


M, Lombino & Sons $3.60 


| 
CUSTOMER NAME INVOICE , DATE AND 
PLACE 


J. Esposito & Sons | 17184 Newark 2/12/70 Equador Flavor Pack 


" 


M. Lombino & Sons . 17193 


CUSTOMER NAME 


M, Lombino & Sons 


Striks & Schwartz, Inc. 


INVOICE | DATE AND 
NO. | PLACE 


18872 Newark 2/26/70 
18872 * 


18883 


PRICE 


$3.90 
$3.90 


$3.40 


UNITS 


" 


INVOICE | DATE AND | 
NO. PLACE | PRICE | UNITS 


. Lombino & Sons i Newark 2/26/70 ; Equador Flavor Pack 


$2.90 


$3.30 


ana Dist. 


Cusgomers Invoice © 
ae Customers Name No. Shipment 


** PX. 1785 Como Bros, 3/2/70 $3.90 p/b 

ssi New York 

Siimpment 6191 Park Ave. Ban, Polarstern « p/p 
2715 Frederico Bros. j p/b 


6929 F. Russo p/b 


5013 D. Loi & Sons p/b 


J. Esposito 
American Banana Co., Inc. 
J. Esposito 


D. Lox & Sons 


Invoice 
Customers Name No. Shipment Price 


Como Bros. 19717 3/5/70 $4.00 ~/ Hoo’uras Cabanas 
‘ New York 
Park Ave. Ban. 19736 CR Maru ° p/b 


American Banana Co., Inc. 19701 


19712 


o> 


19719 


oOo © 


ig 
6 
) 
3 


© 
oo oO 


CUSTOMER INVOICE , DATE AND 
NO. PLACE 


Newark 3/5/70 


Se ee en a ne 


SUSTOME” NAME INVOICE DATE AND 
NO. | PLACE PRICE UNITS TYPE 
J. Esposito 20253 Newark 3/12/70 $3.60 600 Equador Cabanas 
20353 re $3.60 300 m 
Park Ave. Banana 20364 ” $3.40 136 
+ 
wo 
rn) 
rt) 
# : . 


" ath woe a. 


CUSTOMER NAME INVOICE DATE AND 


| 
| 


! 
| 
| j 
H | 

| * i UNITS 


NO. PLACE TYPE 
ia ret , Equador 
Park Ave. Banana 20364 Newark 3/12/70 $3.40 300 Flavor Pack 
Lombino & Sons 
20362 bi $3.60 350 . 


e164 


Customers Name 
Como Bros. 
J. Esposito 


Ban. Dit. N. Y- 


J. Esposito 


D. Loi & Sons 


Park Ave. Ban. 


Striks & Schwartz 


D. Loi & Sons 


American Banana Co., Inc. 
Ban. Dist. N. ¥. 


F. Russo 


Invoice 
No. 


21136 


21140 


21130 


21140 


21153 


21161 


2117- 


21153 


21116 
21130 


21172 


Augustenburg 


Price 


$3.60 


$3. 
$3. 
$3. 
$3. 


FT LE ET EOF PE TS 


Units 
p/b/p 200 
p/b/p 500 
p/b/p . 300 
p/b/p 792 
p/b/p 600 
p/b/p 600 
p/b/p 900 
p/b/p 900 
p/b/p 900 
p/b/p 800 

201 
p/b/p 144 
p/b/p 660 
p/b/p 200 
p/b/p 800 
p/b/p 795 
p/b/p 300 
p/b/p 800 

300 


\Honduras Cabanas 


e764 


See ee ee ee ~~ - - . ‘ 


Invoice : edie 
akg uate Customers Name No. Shipment 


Como Bros. 21872 3/26/70 


D. Loi & Sons New York 
CR Maru 


Honduras Cabana Cluster 


CUSTOMER NAME INVOICE | DATE AND 
PLACE { PRICE UNITS 


American Banana 2 Newark 3/26/70 $3.60 


Banane Distributors c 


- Esposito 


ombino & Sons 


Striks & Schwartz 


CUSTOMER NAME INVOICE DATE AND 
NO, | _ _ PLACE.__ PRICE UNITS ____. YP 


t_oambino & Sons 2214 Newark 3/26/70 Equador Flavor Pack 


w" 


ark Ave. Banana 


Customers Name 


Shipment 


Como Bros. 


Frederico Bros. 


tr 


4/2/70 
New York 


Angelburg 


$3.60 p/b/p Honduras Cabanas 


Customers 
6. 


ee 2X. 1785 
tes! 


RPS 


iment 0589 


Customers Name 


Como Bros. 
Ban. Dist. N. Y- 


Park Ave. Ban. 


J. Esposito 


P. Alpino 


F. Russo 


D. Loi & Sons 


Park Ave. Ban. 


Park Ave. Ban. 


D. Loi & Sons 


American Banana Co., Inc. 


Invoice 


No. 


22691 
22689 


22712 


22696 
22679 
22716 


22694 


eats 


22716 


2270€ 
22712 
22680 


22712 


22706 


22690 


22708 


Shipment 


4/2/70 
New York 


Angelburg 


4/2/70 


Price 


A 0 
$2.00 


Units 


50 
350 


Type 


Honduras: Blues 


CUSTOMER NAME 


American Banana 


Banana Distributors of New York 


D'Loi 


Lombi & Sons 


Park Avenue Banana 


| 
i 
| 
' 
| 


INVOICE DATE AND 


PLACE 


‘Newark 4/2/70 


PRICE 


$2.80 


$4.00 


$3.00 
¢4.00 


$3.00 
$4.00 


$3.00 
$4.00 


$3.20 


UNITS 


Equador Cabanas 


CUSTOMER NAME 


Lombino & Sons 


Park Avenue Banana 


INVOICE 


Newark 4/2/70 


" 


PRICE 


$2.00 
$3.00 


$2.40 


UNITS 


Equador Flavor Pack 


" 


CUSTOMER NAME i INVOICE 
NO. 


DATE AND 
PLACE PRICE ;} UNITS 


| 
| 
| 


—————————————————————————— ———————— ————_____ ___ 


American Banana 23290 Newark 4/9/70 $2.70 : Equador Cabanas 
23290 $3.80 


Banana Distributors of New York 23296 $2.40 
23296 $2.80 
23296 $3.80 


J. Esposito & Sons 23300 $3.00 
23300 $3.00 
23300 $3.00 
23300 $3.80 


23307 $2.40 
23307 $2.40 
23307 $2.40 
23307 $3.80 


Lombino & Sons 23308 $2.80 
23308 $3.80 


Striks & Schwartz 23317 | | $3.80 
23317 | $2.60 


CUSTOMER NAME INVOICE + DATE AND 
NO. 


Lombino & Sons Newark 4/9/70 $2.00 


Ben Yeilin $2.60 


Invoice 
Customers Name No. Shipment Price Units Type 


Como Bros. 4/10/70 $3.40 150 Honduras Cabanas 
New York : 
Bé . j . . . oe 800 
an. Dist. N. Y Aldenburg $2.20 


Striks & Schwartz $2.60 300 


D. Loi & Sons $2.40 750 
$2.00 750 


A. Battista $2.40 291 
$3.80 ‘ 292 


i < a 4 
ee ee Se ne Fe - aaa ga ow Pusiuic 


PRICE 


* Flavor Pack 


” 


Distributors of New York 
24210 


24222 pe ae 
2 e $2.60 
24222 « 


Lornbino & Sons 24223 


CUSTOMER NAME INVOICE | DATE AND 
NO. ' PLACE 


American Banana 25006 i'Newark 4/23/70 
25006 


25025 
25026 
25026 


Lombino 25027 
25027 


Park Avenue Banana 25032 


CUSTOMER NAME INVOICE DATE AND 
' NO. PLACE 


Park Avenue Banana 
Ben Yellin $3.40 


Dave Ziedman 5 $3.40 


CUSTOMER NAME | INVOICE | DATE AND 


PLACE " UNITS 


26573 
26573 
26573 
26573 
26573 
26573 


Lombino & Sons 26574 
26574 


CUSTOMER NAME: 


INVOICE 


Banana Distributors of New York 


Lombino 


Striks & Schwartz 


DATE AND 
PLACE 


Newark 5/21/70 


Equador Cabanas 


" 


ustomers 


Invoice 
Customers Name No. 


Como Bros. 28912 


J. Esposito 28914 
American Banana Co., Ine. 28902 
J. Esposito 28914 
D. Loi & Sons 28922 
Striks & Schwartz 26934 
D. Loi’& Sons 28922 
Park Ave. Ban, 28927 
Frederico Bros. 28915 


A. Battista 28909 


Shipment 


5/28/70 
New York 


Aldenburg 


$3.60 


n" 


125 
150 
450 
600 
750 


Type 


Honduras Cabana Cluster 


" 


Invoice 
Customers Name No. Shipment Price 


Como Bros. 29819 6/4/70 $3.60 
New York 


American Banana Co., Inc. 29800 $3.20 
Augustenburg " 

Ban. Dist. N. Y. 29814 

A. Battista 29815 


J. Esposito 29821 


rederico Bros. 


D. Loi & Sons 


Park Ave. Ban. 


F. Russo 


Striks & Schwartz 


Custpmers Invoice 
NO. ° Customers Name No. 


Shipment 


*omo Bros. 6/17/70 Honduras Cabaris 


American Banana Co., Inc. Nei surk 


oe] 


Banagrande P, b/; a si 


D. Loi & Sons 
Striks & Schwartz 
Ban. Dist. N. ¥. 


D. Loi & Sons 


J. Esposito 


Customers 


» 
WO. 


17285 


Customers Name 


Como Bros. 


American Banara Co., Inc. 


Esposito 


Loi & Sons 


Park Ave. Ban. 


Striks & Schwartz 


Invoice 


No. Shipment 


31268 6/18/70 
New York 
31252 Aldenburg 


150 


qW Ws UT 
ururo 


Type 


Honduras Cabanas 


INVOIC 
NO, 


Banana Distributors of New York 31550 Newark 6/18/70 
31550 
31550 


31560 
31560 


Lombino 31561 


! 


} 


CUSTOMER NAME | INVOICE : DATE AND 


———— B21 9 ——— —— AINITS_ ———— ae es. ae 


Loimbino 322 Newark 6/26/70 32.0 Equador Cabanas 


WT 


D'Loi " 


Dave Ziedrnan 


Banana Dist. 


CUSTOMER NAME INVOICE DATE AND : 
NO. PLACE PRICE UNITS TYPE 


— ——>--— 


| 


American Banana 32635 Newark 7/2/70 $1.60 Equador Cabanas 


Banana Distributors af New York 32648 | $1.00 
$1.60 
$1.60 
$2.60 


Esposito & Sons 5 $1.60 
$1.60 


D'Loi & Sons $1.00 


$1.60 
$ 1.60 
$1.60 
$2.60 


Lombino & Sons 
Park Avenue Banana 


Striks & Schwartz 32673 
32673 


Invoice 
Customers Name NO. . Shipment 
Lee ree 


Lombino & Sons 33907 7/13/70 


: ; New York 
American Banana Co., Ine. 33898 


Banagrande 
Ban. Dist. N. y,. 33900 


Battista 33901 


Esposito 7/13/70 


Loi & Sons 


850 
850 
850 
850 
783 


Www 
> te 
ans 


Park Ave. Ban, 
Striks & Schwartz 


American Banana Co., Inc, 


> 


Customers Invoice, 


Customers Name No. 5}. _.pment 


Lombine & Sons 34935 7/21/70 
New York 


American Banana Co., Inc. 34928 Parma 


Ban. Dist. H. YY. 34929 
A. Battista 34930 


J. Esposito 34933 


D. Loi & Sons 


Park Ave. Ban. 


Striks & Schwartz 


Striks & Schwartz 7/21/70 Cabanas 


J. Esposito 


D. Loi’ & Sons 


4 
alae” gt Os Se peas 
ee ee Peet) = te ee 


CUSTOMER NAME 


| INVOICE DATE AND 
NO, PLACE PRICE UNITS TYPE 
D'Loi & Sons 35326 Newark 7/23/70 $2.10 750 Equador Cabanas 
35326 " $2.30 750 " 


Lombino & Sons 35327 " $2.70 350 : 


Custgmers Invoice 
NO. * Customers Name No. Shipment Price 


** FX. 5026 Lombino & Sons 35616 7/27/70 $2.60 
missing 

™ENS 0208 American Banana Co., Ine. 35607 New York n 
Brunsrode 


Ban. Dist. N. ¥; 35610 


A. Battista 35611 


Esposito 35614 


Park Ave. Ban. 


triks & Schwartz 


CUSTOMER NAME 


Banana Distributors of New York 


D'Loi & Sons 


Lombino & Sons 


Park Avenue Bananas 


Striks & Schwartz 


INVOICE 


DATE AND 
PLAC 


35988 


35991 


35992 


35994 


35995 


Newark 7/30/70 
| 


PRICE | UNITS 


$2.60 § 800 
$2.20 | 900 
$3.00 . 350 

200 


309 


| Equador Cabanas 


{ 


Invoice ann 
Customers Name No. Shipment Price ni 
eer Ss Name ipment price oe, 


Customers 


Lombino & Sons 36406 8/3/70 3.009 
New York 


American Banana Co., Inc. 36371 Banagrande $3.10 


Ban. Dist. N. ¥. 36385 


A. Battista 36386 


J. Esposito 36395 


Loi & Sons 


D. Loi & Sons 


Park Ave. Ban, 8/3/70 


F. Russo 


Striks & Schwartz 


Custpmers anvoice 
No.’ Customers Name No. Shipment Price 


— 


** px, 5026 Lombino & Sons 37853 8/18/70 $2.70 Cabanas 
sissing New York 

\ioment 2513 J. Esposito 37842 Asseburg $3.10 

$2.70 


5013 D. Loi & Sons 37852 $3.20 
$2.70 


v 


$1.00 
$2.10 
$1.00 
$2.70 
$2.50 


Park Ave. Ban. $3.10 
$2.70 
$3.10 


Striks & Schwartz $2.70 


American Banana Co., Inc. . 
$1.00 


Bans Dist. N. ¥. $276 


A. Battista $2.60 
$3.10 


F. Russo $1.00 


CUSTOMER NAME i INVOICE | DATE AND 
PLACE __ PRICE 


Newark 8/27/70 $2.70 
$2.00 
$3.10 


Lombino & Sons ¢ $2.70 
$3.10 


Park Avenue Banana 389% $2.70 


Customers Name 
pat odin EAM 


Lombino & Sons 


Invoice 


Shipment Price 


9/8/70 $2.80 
New York 


American Banana Co., Ine. 


Ban. Dist. N. Y. 


Battista 


Esposito 


Loi & Sons 


Park Ave. Ban. 
D. Loi & Sons 
Park Ave. Ban. 


Striks & Schwartz 


Banador 


9/8/70 


Cabanas 


Invoice ; 
Customers Name No. Shipment Type 
—_—_—_—_—_—_—_— ——— eee ——— = = ——— nadie 


Lombino & Sons 40097 9/10/70 7 Honduras Cabana 
New York 

american Banana Co., Inc, 40064 Asseburg 

A. Battista 40075 


Frederico Bros, 40083 


Park Ave. Ban, 40104 


J. Esposito 40081 


Feuele 40082 


Loi & Sons 40096 


D. Zeidman 

de 

Park 

D. Loi & Sons 


A. Battista 9/10/70 Honduras Cabana 


Cussomers Name 


Lombino & Sons 
American Banana Co., Inc. 
Bans Dist. ‘Ne. Ys 


A. Battista 


Esposito 


Loi.& Sons 


Schwartz 


Ban. Dist... N. ¥. 


Park Ave. Ban. 


Invoice 
No. 


40347 
40312 
40327 


40328 


40334 


40346 


40365 


43335 


40369 


40415 
40352 


9/14/70 
New York 
Golar Freeze 


$3.40 


2 


Costa Rica Cabanas 


INVOICE | DATE AND 
PLACE 


D'Loi & Sons 


Lombino & Sons 


C3stomers 
< 


Customers Name 


Lombpino & Sons 


Ban; Dist. Ne vv. 


Battista 


Esposito 


Loi & Sons 


Park Ave, Ban, 


striks: ¢ Schwartz 


Frederico Bros, 


Invoice 


Shipment Price 


9/22/70 $3.20 
New York 
Asseburg 


9/22/70 


ON @ww ' 


PT OOO hOMOO oO 


U1 OV Ww 
Ul © oO 
oe ) oOo 


0 
0 
0 
0 
900 
241 
700 
900 
900 
200 
144 


. 
7 


co 
oO 
o 


Type 


Costa Rica Cabanas 


Costa Rica 
" 


Cabanas 


CUSTOMER NAME 


ee 


Banana Distributors of New York 


_ombino & Sons 


Striks & Schwartz 


INVOICE 


DATE AND 


| PLACE UNITS 
“s 


Newark 9/24/79 400 Equador Cabanas 
‘ " 400 " 


400 


300 


CUSTOMER NAME | INVOICE DATE AND 


PLACE 


Banana Distributors of New York Newark 10/1/70 Equador Cabanas 


D'Loi & Son 


Lombino & & 


Customers Name 


Lombino & Sons 


American Banana Co., Inc. 


Ban. Dist: NH. YZ. 


J. Esposito 


D. Loi & Sons 


Park Ave. Ban. . 


Ban. Dist. N. Y. 
A. Battista. 


Striks .& Schwartz 


Invoice 


Shipment Price 


10/6/70 


New York 
Padua 


() 
J 


Vv 

C0 
29 
00 
00 
00 


Type 


Costa Rica 


Cabanas 


CUSTOMER NAME INVOICE DATE AND 
NO. PLACE 


Newark 0/8/70 


Lombino & Sons 
" 


Park Avenue Banana 


} 
{ 
{ 
\ 
} 
f 
| 
{ 
: 


_—— 


PRICE 


$3.20 
$3.60 


$2.50 


UNITS 


Equador Cabanas 


" 


Invoice 
Customers Name No. 
mre toMmers Name 


Shipment Type 


Lombino & Sons 10/13/70 250 Costa Rica Cabanas 


u New York 
A. Battista i 150 
Polar Freeze 150 


Esposito 


Loi & Sons 


Park Ave. Ban. 


Striks & Schwartz 


Ban. Dist. Ns ¥. 


CUSTOMER NAM 


INVOICE 


Lombino & Sons 


Park Avenue Banana 


i DATE AND 
PLACE 


‘Newark 10/15/70 


$2.70 
$3.30 


$2.20 
$2.60 


‘n7oice 
Customers Name ~ oon Shipment 
ee IS ad nipment 


Lombino & Sons 43931 10/19/70 
New York 


“merican Banana Co., Ine. 43899 Ranadac 
San. Dist. N. y,. 43912 
Battista 43913 


Sposito 43919 


Loi & Sons 


Park Ave. Ban. 43937 
Honduras 


Striks & Schwartz 43952 19/19/70 


Invcice 


Customers Name No. 
=F Name ee 


Lombino & Sons 
A. Battista 


D5. Loi & Sons 


Striks & Schwartz 


Battista 


Esposito 


Shipment Price 


10/27/70 $2.40 
New York 


$3.10 


Augustenburg 
$2.60 
$1.80 
$2.00 
$3.10 
$2.50 


$1.30 
$2.70 


CUSTOMER NAME INVOICE DATE AND 
: ° PLACE PRICE UNITS TYPE 


Newark 10/29/70 $1. Equador Cabanas 


American Banana 


Banana Distributors of New York 


D'Loi & Son 
Lombino & Sons 


Park Avenue Banana 


Striks & Schwartz 


} 
i 
i 


CUSTOMER NAME 


INVOICE 


Lombino & Sons 


Park Avenue Banana 


Anthony Russo 
Frank Russo 


Dave Ziedman 


44896 


44897 


DATE AND 


Newark 10/29/70 ? 


INVOICE 


American Banana 


Esposito & Sons 


Lombino & Sons 


Park Avenue Banana 


DATE AND 
PLACE 


Newark 11/5/70 


PRICE 


UNITS 


CUSTOMER NAME INVOICE ; DATE AND 
PLACE 


American Banana i Newark 11/12/79 $1.60 
46612 ee $1.60 


Banana Distributors of New York 46613 $1.80 
46613 $1.80 


D'Loi & Sons 46616 $1.60 
46616 $1.60 
46616 $1.60 


Lombino & Sons 46617 $1.60 
46617 $2.20 


Park Avenue Banana 46619 $1.60 
46619 $2.00 
46619 $2.00 


Frank Russo 46620 $2.00 


Striks & Schwartz 46621 $1.60 
46621 $2.40 


| | 


CUSTOMER NAME | INVOICE DATE AND ; 
| NO. PLACE {| TYPE 
| : 
—eq3q3@. eee ——— SSS ee 


; 


American Banana } 47450 Newark 11/19/70 Equador Cabanas 
47450 : 7 


Banana Distributors of New York 47451 
Esposito & Sons 47452 
Federico Bros. 47454 


D'Loi & Sons 47455 
47455 


Lombino & Sons 47456 


Lifes 


USFS8 


Striks & Schwartz i 47461 


Park Avenue Banana 


Dave Ziedman 47464 


CUSTOMER NAME INVOICE | DATE AND ; 
NO. PLACE ; PRICE | UNITS : Tre 


Lombino 49445 Newark 12/12/7C $2.20 


quador Cabanas Be 


" 


Dave Ziedman : 49462 " 


Park Ave. Banana 


CUSTOMER NAME 


American Banana 

Banana Distributors of New York 
D'Loi & Sons, Inc. 

Lombino 


Park Avenue Banana 


Frank Russo 


Striks & Schwartz 


INVOICE DATE AND 
PLACE PRICE 


} 


$1.80 


Newark 12/23/70 
$1.00 


-80 
-80 


$1.80 
$1.80 
$ .80 


$1.80 


UNITS 


CUSTOMER NAME | INVOICE DATE AND 


NO. PLACE PRICE UNITS ' TYPE 
888888 = 


American Banana Newark 12/30/70 $1.10 400 Equador Cabanas 
$1.90 400 


D'Loi & Son -80 800 
$1.90 500 

$1.90 500 

$1.90 700 


Lombino & Son $1.90 300 


Striks & Schwartz $1.00 200 
$1.90 200 


CUSTOMER NAME INVOICE DATE AND 
PLA 


Banana Distributors of N.Y. : Newark 1/7/71 $2. Ecuador Cabanas 
r wT 


D'Loi & Sons 


~ 


Lombino & S< 


Park Avenue Bananas 


INVOICE DATE AND 


Newark 1/28/71 2.4 C Ecuador Cabanas 


Lombino & Sons 


CUSTOMER NAME INVOICE DATE AND 
PLACE PRICE UNITS T¥PE 


D'Loi & Son Newark 2/6/71 $2.00 500 Ecuador Cabanas 
$2.00 500 
$2.60 500 
$2.60 500 
$2.60 


Lombino & Sons $2.60 
$3.00 


Park Avenue Banana Co. $ .50 
$2.00 


Frank Russo $2.00 


CUSTOMER NAME 


Lombino & Son 


Park Avenue Banana 


INVOICE DATE AND 
PLACE 


UNITS 


Newark 2/25/71 


" 


CUSTOMERS NAME INVOICE DATE AND 
NO PLACE 


} New York 
AMERICAN BANANA CO, 3/4/7 


1 


Honduras Cabana 


'"! 


D'LOI & SONS 


wm Ww ui 
~}] -) 
ey 


NJ nNnnwn ws 
>A HM 


I~ - 
. f 
WN W WM MLW PNP PV rw 


DO ~O 
— ~ 
J 


5 
5 
5 
5 


I~ 

O 

— — 
my f 


ui 
a] 
— 


LOMBINO & 


PARK AVENU 


CUSTOMERS NAME INVOICE | DATE AND 
NO, PLACE 


New York 
P, ALPINO 5 3/12/71 : Honduras Flavor Pac 
65 ° 


' 


AMERICAN BANANA CO, 


ESPOSITO 


ee al 


D'LOI & SON | = 58660 
58660 


LOMBINO } 58661 


PARK AVENUE BANANA CO. 58663 
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FINDINGS OF FACT 
and 
CONCLUSIONS OF LAW 


CONCLUSLORS Ves 
Plaintiffs, alleging price discrimination in 
the sale of bananas in the New York metropolitan area 
between March 1968 and 1972, brought this action against 
defendant to recover treble damages for such discrimina- 
1/ 
tion as provided by statute. At the erd of the plain- 
tiffs' case, defendant moved for dismissal on the ground 
that upon the facts and the law plaintiffs had shown no 


2/ 


right to relief. For the reasons set forth below, the 
motion was granted. 

Plaintiffs, during the period in question, were 
all banana jobbers in the New York metropolitan area who 
purchased varying quantities of bananas from defendant. 
At one time, 1968-1969, plaintiff Lombino and Sons, Inc.,, 
purchased an estimated 75 to 85 percent of its bananas from 
defendant. In the period 1971 to 1972, however, Lombino 
purchased only en estin ited 50% of its bananas from de- 
fendant. Plaintiff Como Bros. purchased an estimated 60 


to 65 percent of its bananas from defendant during the 


period 1971 to 1972. The third plaintiff, Thomas De Marco, 
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purchased all of his bananas from defendant in 1968 and 
the first half of 1969. He thereafter went out of the 
banana business. Lombinc aas been in the banana business 
for approximately 40 years. Como has been in the business 
for 15 years. De Marco had been in the business for 20 
years. 

Defendant, Standard Fruit and Steamship Company, 
is in the business of importing bananas into the New York 
area from several Latin American countries. Its chief 
competitors in the New York area during the period in ques- 
tion were United Fruit, West Indies Fruit, and Pan American 
Fruit Company. 

The evidence on the trial disclosed that the 
banana business is a highly precarious business for both 
the jobber and the supplier, since the availability of 
quality bananas is uncertain. There are various grades of 
bananas. The quality of these bananas varies between 
countries of origin as well as between various locations 
within the same countries. A shipload of bananas may spoil 
because of the failure of refrigeration on board ship. A 
jobber's newly purchased green bananas may ripen too soon 


because his refrigeration has gone bad. He may not be able 
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to sell his bananas because the market is glutted. There 
may be a bumper cro, OF a severe shortage depending upon 
the time of the year, economic conditions beyond the con- 
trol of jobber or supplier, or some pestilence peculiar 
to bananas. If a shipload of bananas is not pre-sold at 
the time of discharge, the owner of the cargo may be forced 
to reduce the price either moderately or drastically be- 
cause of the highly perishable nature of the goods. 

Because of the highly uncertain nature of the 
banana market, plaintiffs attempted to insure themselves of 
a regular supply of bananas by adopting the practice of 
placing an order with the defendant at least one week in 
advance of the arrival of a vessel into the Port ot New 
York. These orders were placed at tne seaboard price, the 
initial asking price a week before arrival and, conse~ 
quently, the highest price charged for bananas of the same 
grade and quality from the same ship. 

Lombino always demanded top quality bananas be- 
cause its customers included first class hotels and restau- 
rants such as The Waldorf Astoria, Longchamps, The Commodore 


and Schrafts. It also sold bananas to Daitch-Shopwell Stores 


and Smiler's Fancy Delicatessens. Como also ordered the 
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best bananas available. There was no testimony as to 
when DeMarco placed his orders or the quality of bananas 
demanded by him. As a result of placing its orders at 
leat one week ahead of time, Lombino was usually able to 
supply its regular first class customers. Lombino and 
Como both serviced their customers by delivering the bananas 
to the customers' establishments. As a consequence of 
these “ractices, advance order and delivery, Lombino always 
marked up his bananas $1.20 a box above the cost to it. 
Como marked up its bananas from 75 cents to $1.25 per box. Oe 
This markup was to assure each plaintiff a small profit per 
box. 

It was undisputed that plaintiffs competed with 4 
much larger jobbers than themselves in the New York metro- 4 
politan area, notably Frank Russo and }). Loi. Russo ang 
D. Loi each had 6 or 7 refrigerated rooms in which to store ,, 
and ripen green bananas. In addition, Russo sold other 
produce. He was constantly in communication with persons 


in the banana business and watched the market. He could 


afford to wait until prices were reduced by suppliers sincé Jy 


he was not dependant upon the sale of his bananas alone to 


make a living, as was the case with each plaintiff. Russo 
uy 
-5- BY 
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usually placed a small order with defendant before arrival 
of a vessel and then waited until discharge before placing 
additional orders. He also purchased bananas from competi- 
tors of defendant whenever their prices were lower. He 
usually purchased “rollers", which were carloads of dis- 
tressed bananas, i.e., bananas left over after discharge 
which could not be sold even at mocerately reduced prices. 
esult, Russo was able to “average down" or sell 
bananas to his customers based upon the average cost of all 
bananas which he had purchased. Neither Russo nor D. Loi 
delivered bananas to their customers. Admittedly, their 
sales volume was much greater than plaintiffs’ volume. 
T cir over head was less per sale than plaintiffs overhead 
and, consequently, could be sold at less of a markup than 
plaintiffs' required markup. 

Plaintirfs attempted to prove price discrimina- 
tion by introducing into evidence a chart which purported 
to demonstrate, prima facie, illegal price discrimination. 
This proof failed for several reasons: The schedule of 
purchases of bananas by plaintiffs from defendant and certain 
of plaintiffs’ competitors was incomplete. The chart did 
not include all of the sales to all %f plaintiffs’ competi- 


tors from a particular cargo or sales from all of defendant's 
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shipments of bananas into the New York metropolitan area 
from which plaintiffs obtained fruit. It admittedly did 
not reflect the entire pattern of sales by defendant to 
pla. ntiffs' competitors. It showed only those sales in 
which some of plaintiffs’ competitors purchased at lower 
prices. It did not show the time when the purchases were 
first ordered. It did not show those purchases which con- 
stituted “rollers”. 

Plaintiffs made no effort to show that such dif- 
ferences in price as the chart revealed were not the result 
of differences due to time of placement of the order or dif- 
ferences in grade, quality or condition when, upon cross- 
examination of plaintiffs witnesses, such pric? differentials 
were shown to be normal in the banana business. Plaintiffs 
failed to call any officer or managing age.t of defendant 


3/ 


to rebut this obviously relevant and crucial evidence. The 
4/ 

Robinson Patman Act, which makes price discrimination in the 

banana business unlawful, provides that nothing therein con- 

tained shall prevent price changes from time to time in 

response to changing conditions affecting the market for OF 

the marketability of the goods concerned, such as but not 


limited to actual oF imminent deteri “ation of perishable 


goods. 


— se a. 


Findings of Fact and*Conclusions of Law | 603a 


Finally, plaintiffs failed to show any connec~ 


tion between the loss 5f customers and sales, at lower 


price, of bananas of the same grade and quality by defend- 


ant to plaintiffs' competitors. 


Plaintiffs must prove prima facie that the ba- 


nanas sold for a lesser price to their competitors were of 


like grade and quality. Atlanta Trading Corp. Vv: F.T.C., 
258 F.2d 365 (2d Cir. 1958); United Banana Company V- 


United Fruit Company, 245 F.Supp. 161 (D. Conn. 1965: 


aff'd 362 F.2d 849 (2d Cir. 1966). There was no such proof 


here. Price differences charged purchasers for bananas 


from the same vessel caused by the perishable nature of 


bananas or changing merket conditions over a number of days 


are not actionable under the statute. F.T.C. v. Borden 


Co., 383 U. S. 637, 643 (1966). Defendants were not re- 


quired in order to avoid liability under the statute to 


seek out plaintiffs whenever "rollers" were available. 


Atlanta Trading Corp. v. F.T.C.. supra. 
Moreover, plaintiffs have not demonstrated that 


they sustained actual damages or probable damages as a 


result of the alleged price discrimination. Enterprise 
240 F.2d 457 (2d Cir. 1957), 


vy. Tex co, Inc., 


259 ff. 8: 965 (1957); Kohner v. wechsler, 477 


(2a Cir. 1973); PIC _ v. Morton Salt Co., 334 


F.2d 666, 671 
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U. S. 37, 46 n.14 (1945). 
Submit order on f‘-re 
Dated: New York, New York 


September 30, 1975 
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(5) days’ notice. 


SO ORDERED 


wach (Biba iat 


CONSTANCE BAKER MOTLEY 
U. 8. D. Jd. 
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15 U.S.C. § 15. 


Federal Rule of Civil procedure 
41(b). 


Federal Rule of Civil procedure 


Robinson-Patman Act, 15 U.S.C- 
§ 13(a) and the Clayton Act, 
43(b). | 


i5 u. Ss. Cc. § 13(a). 
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NEW YORK UNITED STATES COURT OF APPEALS . . 
FOR THE SECOND CIRCU Tf 


Index No 
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Plainti 'fe- Appellants, 
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Lafendant- Appellee. 


STATE OF NEW YORK, COUNTY OF NEW YORK §S.: 
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papers as the herein, 
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